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JOINT APPENDIX 


[ Filed Dec. 19, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on October 27, 1960, Sworn in on November 1, 1960. 


The United States of America : Criminal No. 1059-"60 
v. : Grand Jury No. 1369-60 


Bobbie L. Mathis : Violation: 22 D.C.C. 502 
(Assault With Dangerous Weapon) 
22 D.C..C. 506 
(Mayhem) 


The Grand Jury charges: 


On or about November 18, 1960, within the District of Columbia, 
Bobbie L. Mathis made an assault on Joan Mathis with a dangerous 
weapon, that is, a caustic solution, a more particular description of 
of which is unknown to the Grand Jury. | 
SECOND COUNT: 

On or about November 18, 1960, within the District of Columbia, 
Bobbie L. Mathis made an assault on Wilmotine Shepherd with a dan- 
gerous weapon, that is a caustic solution, a more particular description 
of which is unknown to the Grand Jury. | 
THIRD COUNT: 

On or about November 18, 1960, within the District of Columbia, 
Bobbie L. Mathis wilfully and maliciously maimed and disfigured 
Wilmotine Shepherd by throwing on her a caustic solution, a more 
particular description of which is unknown to the Grand Jury, striking 
her in the right eye and causing injuries which impaired the vision of the 
right eye of the said Wilmotine Shepherd. | 
/s/ Oliver Gasch | 


Attorney of the United States in 
and for the District} of Columbia 


A TRUE BILL: 
/s/ James M. Barry 
Foreman 


[ Filed Dec. 23, 1960] 
PLEA OF DEFENDANT 

On this 23rd day of December, 1960, the defendant Bobbie L. 
Matais, appearing in proper person and by his attorney Alan Kay, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads Not guilty thereto. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #1 


Present: HARRY M. HULL, Clerk 


United states Attorney By /s/ Stephen D. Miller 


By Joel T. Blackwell Depa 
Assistant United states Attorney 


D. Copeland 
Official Reporter 


[ Filed May 16, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C. 
Monday 
February 6, 1961 


The above-styled cause came on before the HONORABLE 
LUTHER W. YOUNGDAHL, United States District Judge, at approximately 
11:15 o'clock a.m. 
APPEARANCES: 
On behalf of the Government: 


JOEL D. BLACKWELL, ESQ. 
Assistant United States Attorney 


On behalf of the Defendant: 
CURTIS P. MITCHELL, ESQ. 


3 
JOANNE MATHIS 


* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Will you state your full name, please, madam? 
A. Joanne Mathis. 
Q. Where do you live? A. 71 Adams Street, Northwest. 
Q. Are you the wife of the defendant in this case, Bobbie L. 
Mathis? A. Yes. 
Q. When were you married? A. August 28, 1953. 


Q. Where? A. At Atlanta, Georgia. 
Q. Mrs. Mathis, I take it you are aware -- in fact, I know you 
are aware that your husband has been named in a three~count indictment 


in which one count charges him with assault with a dangerous weapon 
on you on November 18, 1960? A. Yes. 

Q. We wish to advise you here as you were advised when you 
appeared before the Grand Jury -- 

Shall I advise her, Your Honor? 

THE COURT: Go ahead. 

BY MR. BLACKWELL: 

Q. That by virtue of the fact that you are the wife of the defendant 
in this case, you are a competent witness to testify against him, but you 
may not be compelled to testify against your husband because thatisa 
statutory right in this jurisdiction you have, in which you may exercise 
if you deem it advisable not to testify against your husband. 

Having advised you of your statutory right, I would like to inquire 
of you, Mrs. Mathis, as to whether or not in this case of the United 
States versus Bobbie L. Mathis, your husband, do you wish to appear 
on that witness stand and testify against him in this assault which he is 
alleged to have made on you on November 18 last year. | A. No, I don't. 

Q. You do not wish to testify against your husband? A. No. 

Q. Allright. Thank you. 
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THE DEPUTY MARSHAL: Step down, please. 
THE COURT: Call back the jury. 


* * * 


(At the Bench:) 
MR. MITCHELL: Out of an abundance of caution, if Your 


Honor please, I renew my motion with respect to Count 1. 
THE COURT: You renew your motion? I didn't know you made 


MR. MITCHELL: Perhaps I should have. 
THE COURT: No, you didn't. 
MR. MITCHELL: I do now make a motion. 
THE COURT: What do you wish to say about it? 
MR. BLACKWELL: We may be able to make it without her, 
Your Honor. 
THE COURT: All right. I will reserve ruling until later. 
Motion denied at the present time. 
(In Open Court:) 
Thereupon, 
WILMOTINE SHEPHERD 
called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
. State your full name, please, madam. A. Wilmotine Shepherd. 
. Now Mrs. Shepherd -- is that Miss or Mrs.? A. Missus. 
. Missus? A. Yes. 
Mrs. Shepherd, you will have to keep your voice up please 
TEpIHioHéeabet aed 221 GEEKESE gentlemen and ladies over here can hear 
2? ebokythrniiueneeaiit 1 saél Teveampoie teohieneoubere cm nae oe 
.no0pHat ou say --TSSt jeal 82 tedarsvoll ao voy no. sbsar sved ot bsgalis: 
Loft A Wihaesiastyououverisas, Ue aaahir beriet NePthweSt. 
Q. With whom do you live thoes T My wistet. a 
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THE COURT: What is that address again, please? 
MR. BLACKWELL: 71 Adams Street, Northwest, Your Honor. 
THE COURT: All right. | 
BY MR, BLACKWELL: | 
Q. Now, directing your attention to Agree 18 of last year, 
where were you living? A. 53 Todd Place. 
Q. Isthat T-O-D-D, Todd Place? A. Yes. 
THE COURT: Northwest? 
THE WITNESS: Southwest. 
BY MR. BLACKWELL: 
Q. Southwest or northeast? A. Northeast, Im sorry. 
THE COURT: What? 
THE WITNESS: Northeast. 
BY MR. BLACKWELL: : 
Q. Now Mrs. Shepherd, this 53 Todd Place, Northeast, is here 
in the District of Columbia, is it not? A. Yes, itis. | 
Q. You know the defendant in this case, Bobbie L. Mathis? 
A. Yes, Ido. 
Q. How long have you known him? A. About i years, I'd say. 


Q. Ishe related to you? A. He's my brother-in-law. 

Q. Now directing your attention to November 18 -- in fact, we'll 
start with November 17. Did you have occasion to see ta defendant, 
Bobbie L. Mathis? A. Yes, I did. | 

Q. Where did you see him? A. 53 Todd Place. 

Q. Was he living there at that time? A. Part-time. 

Q. What time of the evening did you first see this defendant? 

A. About 12:30 -- Midnight. 

Q. Was that on the early morning of November. 18th? 
A. Yes, it was. : 

Q. Now, will you tell His Honor and these ladies and gentlemen 
of the jury the circumstances under which you came to see the defendant 
on November 18 -- early morning of November 18th? A. Well, we was 


in bed when he came in. So he came in and went upstairs. Then he 
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asked me to let him to get the radio out of my room. I did. After he 
got the radio it wouldn't play, there was static. So he cussed and put it 
back. 

Then he turned around and went to his room and got on the ‘phone, 

who he was talking to I don't know. But my sister heard him too. 

MR. MITCHELL: Objection. 

THE COURT: Sustained. 

BY MR. BLACKWELL: 

Q. Just ‘a moment now, don't tell us what your sister did unless 
she said something in the presence of the defendant now. A. She did. 

Q. What did she say? A. She asked him not to be calling his 
womens on the 'phone, if he wanted to talk to them the 'phone booth was 
on the corner, go down there and call them. This girl, whoever she 
was, she hung up. 

Bobbie goes downstairs and he told her, "Don't ever do that any 
more." He called her a so and so. She told him not that. After all he 
was the head of the house while living there. 

One word lead to the other. They got inan argument. He 


turned around and started fighting. She screamed, my nephew screamed, 


he run upstairs.) Was calling me and I got out of bed and ran downstairs. 

When I got down there Bobbie had his hand around Joanne's throat 
and his foot in her stomach. I pleaded with him and asked him, I said, 

"Bobbie, don't do her like that.'' I said, "Leave her alone." 

At the time I grabbed him and told her to go upstairs. We was 
intending to move the next day. I told her, "We'll leave now." I said, 
"Go upstairs and put your clothes on, we'll leave tonight." 

As she headed up the steps he pulled out this rusty razor and said 


I'll kill all you so and so's. She said, "If that's the way you feel, go ahead." : 


He changed his mind and put it back in his pocket. 

After we} got upstairs I went to my room and she went to the other 
bedroom. He follows her upstairs. When he got in the room he slammed 
the door, locked it, and jumped on her. He jumped on her. 
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I went to the door and asked him to open. He wouldn't. My 
nephew and I forced the door open. She was trying to pull me -- help me 


get in. He was trying to keep me from coming in. 

I finally got her hand and took her out. I said, "Go over there 
in my room," andI said, "You going to put on something of mine," 
just like that. | 

By the time we got to my room he came out with this jar and 
cussed again. When he cussed he threw the jar, a solution. By me 
being inbetween my sister and him, I didn't have a chance to duck out 
of the way. | 
This lye hit me in the face. I screamed. I said, "Oh, Bobbie 
done put my eye out." She grabbed me and she said, "Hold up and let 
me see." I said, "I can't, my eyes are burned." | 

(Brief pause.) | 
THE WITNESS: I said, "He done burned my eye out." They 
grabbed me and run to the bathroom and started ae ‘water on. 
BY MR. BLACKWELL: 

Q. Take your time, madam. A. She dashed water in my face 
and kept -- 

Q. Who dashed the water in your face? A. My sister Joanne. 

Q. Pardon me? A. Joanne did, my sister. 

She then put some vasoline in my face, and she then, after that, 
she asked me if I want to go to the hospital. I told her had to go 
somewhere. | 

She then called the police and told them. By that time Bobbie 
had jumped out the upstairs window and left. | 

Q. Did I understand you to say he jumped out the window? 

A. He went -- he jumped because it was upstairs. 

Q. Did there come a time when you went to the hospital, Mrs. 
Shepherd? A. Yes, I did. 

Q. How did you get to the hospital? A. Inan inane 

Q. And to which hospital did you go? A. Washington Center. 
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Q. Were you treated there? A. Yes, I was. In fact, I was 
admitted for six days, and I'm still being treated. I got to go back in 
the hospital. Doctor said he probably have to operate on my eye. They 
said they don't know whether it will do any good or not, but I got to have 


an operation. 

Q. I will ask this question: Are you able to -- Strike that. 

What is your vision of that particular eye? A. I don't have any. 
I can't see out of it. 

Q. Have you been able to see out of it since November 18th? 

A. No, I haven't. 

Q. Now, at the time this solution was thrown into your eye, do 
you have any doubt as to who threw it? A. No, I don't. 

Q. Did you see the defendant throw it? A. Yes, I did. 

Q. Were you doing anything to him when he threw it? 

A. Only thing I was trying to keep him from fighting. 
Q. Had you struck him any blows: A. No, I hadn't. 
MR. BLACKWELL: Thank you. You may inquire. 
CROSS EXAMINATION 
BY MR. MITCHELL: 

Q. Now, tell me, Mrs. Shepherd, how long have you lived with 
your sister and brother-in-law? A. Well, last year in '60, I went down 
in February. 

Q. Where had you been living before? A. Indianapolis, Indiana. 

Q. You hadn't been living in New York City, had you? A. Yes, 
I lived in New York. 

Q. Now on this day of November 18, 1960, or on that night, I 
believe you testified, madam, that around about 12:30 a.m. of the 
morning of the eighteenth, that you were home inbed? A. Yes, we were; 
yes, I was. 

Q. Now, where was your bedroom? A. Upstairs. 

Q. And where was that in relation to Mr. Mathis' bedroom? 

A. Across the hall. 
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Q. Where did Mrs. Mathis sleep? A. Downstairs. 

Q. Now, I believe you testified, Mrs. Shepherd, that you were 
getting ready to move? A. Yes, we were. 

Q. Isn't it a fact, Mrs. Shepherd, that the water had been cut 
off in the house? A. Yes, but we had drew some because we knew it 
was going to be cut off. | 


Q. Now, there came a time while you were ahetaira that you 


heard some discussion that was being had between Mr. Mathis and Mrs. 
Mathis downstairs? A. I heard him tell her, "Don't ever do that again," 
and then he called her a so and so. 

Q. But the other things that you told us that were said by Mrs. 
Mathis, those were things someone told you, is that right, she told 
you? A. No, it's not. | 

Q. Did you hear her say those things? A. Yes, I did. 

Q. Now after this argument you and your sister, you say, started 
upstairs? A. Yes, we did. 

Q. And was it at this time you say that Mr. Mathis said some- 
thing about cutting you witha razor? A. He threatened her with the razor. 

Q. He threatened her how? A. He had taken it out of his pocket 
and he said, I kill all you so and so. 

Q. What did he do, showit to you? A. Yes, Iiseen it. 

Q. He didn't make any effort to cut her, did he? A. She told him-- 

Q. You probably didn't understand the question, madam. 

Did he make any effort to cut her? A. No, he didn' t. 

Q. Now, you were still downstairs at that time, or were you 
onthe stairway? A. I was on my way upstairs; no, I was downstairs. 

Q. Where was the child at that time? A. He was on the stairs, 
screaming and hollering. : 

Q. Now then, what did you do then to help Mrs. Mathis come 
upstairs where you were? A. What you mean? I didn't have to do 
anything. When I helped her, I told her to get up after Bobbie was 
jumping on her. She went upstairs. 
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Q. You said Bobbie jumped on her? A. Yes, he had. 

Q. Did you see him do that? A. I seen him. He had her down on 
the floor, his hand around her throat and his foot on her stomach. 

Q. Do you know who started it? A. No. 

Q. Allright. Now then, they came upstairs; is that right? 

A. Yes, she did. 

Q. Then what happened? A. After we got upstairs, Bobbie followed 
us up there. She started in the bedroom. He went in behind us and 
started jumping on her again. 

Q. Is this the bedroom you occupy? A. No, it's not. 

Q. It's the bedroom occupied by Mr. Mathis, right? A. Yes. 

Q. That's the bedroom she went into? A. That's right. 

Q. Now then, prior to the time that you went upstairs and went 
downstairs and came back upstairs, had you had a conversation with 
Mr. Mathis? A. Yes, about the radio. 

Q. Now, do you use oil on your hair, grease on your hair? 

A. Yes, I do. 
Q. Now this jar that you spoke of, Mrs. Shepherd, was this a 


jar in which you get grease you use on your hair? A. No, it was some- 


thing like a mayonnaise jar. 

Q. Had you had that jar; you used that jar? A. No, I didn't. 

Q. Did you have any vasoline in it or put any substance in it? 
A. I hadn't put anything in it because I hadn't had it. 

Q. Now, did you tell Mr. Mathis that you were fixing up something 
for him? A. No, I did not. 

Q. Now then, after Mrs. Mathis went into Mrs. Mathis' room, 
you say Mr. Mathis went in there where she was? A. Yes, he did. 

Q. And closed the door? A. Yes, he did. 

Q. Then you went there and tried to get in? A. Yes, I did. 

Q. And you finally succeeded in getting in? A. I didn't go in- 
side the door, but I tried to open the door. 

Q. Now, when you opened the door, you didn't go inside the room 
at all, did you? A. No, I didn't, I pulled her out. 
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Q. Beg pardon, ma'am? A. No, I didnot. I pulled her out. 
Q. Isee. ! 

* 
(In open court:) 

BY MR. MITCHELL: 

Q. Mrs. Shepherd, isn't it a fact, Ma'am, that you went back 
into your room while Mr. and Mrs. Mathis were in his ‘room, and got 
this jar full of whatever this liquid was? A. No, it's not. 

Q. Do you deny, ma'am, that what happened in this instance 
was that you came out there in the hall and when he came out of the 
room after Mrs. Mathis had gone out, you attempted to throw this jar 
of liquid on him, and he kicked it out of your hand? A. No, that's not true. 


* * * * * 
WILMOTINE SHEPHERD i 
* * * 
CROSS EXAMINATION (Resumed) 
BY MR. MITCHELL: 

Q. Now Mrs. Shepherd, at the time you say you went upstairs 
and then thereafter your sister was in the bedroom where her husband was, 
you made efforts to get into that room; that’s true, isn't it? A. Yes. 

Q. And your sister also made efforts from the inside, and 
between the two of you, your joint efforts, you got into the room; is 
that correct? A. I didn't go inside. | 

Q. You only stood in the doorway? A. Yes. : 

Q. Now then, after that, did your sister leave the bedroom 


where she had been with her husband and go over to your bedroom? 
A. Yes, she did. | 
Q. Did you also go over to your bedroom? A. Yes, I did. 
Q. Did you have any altercation or any difficulty in your bedroom? 


A. No, the only thing, he came in there and got the radio. 
Q. Well, he didn't get the radio after you had this argument, 
did he? A. No; before. 
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Q. Now, isn't it a fact, Mrs. Shepherd, however, that you did 
tell the police officers that this defendant knocked you down onto a bed 
and threw lye in your face when you were on the bed? A. No, I did not. 
When he threw the lye in my face I fell on the bed. 

Q. Let me ask you, madam, if you told the police this: 

About 12:30 a.m. Friday, November 18 
1960, while attempting to break up a 
fight between the defendant and his wife Jean 
Mathis -- I suppose this means colored 
female 29, of the above address, that you 
were struck about the face by the defendant 
and knocked to a bed located on the second 
floor of the above, and while on that bed 
lye was poured into your face from a jar 
held in the hand of her brother-in-law Bobbie 
Lee Mathis. 

A. No, I didn't tell them that. 

Q. Now at the time, madam, that you say that this solution which 
you told the jury was lye got into your eye, where were you? 
A. I was just on the inside of my room. 

Q. And where was Mr. Mathis? A. He came out of his bedroom 
into the hall. 

Q. How far distant from you would you say he was at that time, 
Mrs. Shepherd? A. Well, the only things that divides the room is the bed. 

Q. How far away was he from you in terms of feet, distance? 

A. I don't know exactly. 

. Your best recollection, ma'am. A. About four or five feet, 
I'd say. 

Q. Now you were standing there facing him at that time? 

A. I was inside my room. 

Q. Well, did you have your face towards him or your back towards 

him? A. When he came to the door; yes, I turned around. 
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Q. What if anything did you say, or what if anything did he say? 
A. He cussed when he got outside the door and threw the lye. 

Q. Now, which hand did he have it in, madam? A. He had it 
in his right hand. | 

Q. Now, I notice that you have this patch on your eye. A. Yes. 

Q. Have you been wearing that patch, madam, ever since this 
incident occurred? A. Off andon, yes. | 

Q. Now you were asked about the sight of your eye. Did you 
tell Mr. Blackwell that you had lost the complete sight : your eye? 
A. I cannot see. | 

Q. You can't see at all? A. Only thing I can see is when a 
doctor flashes a light in my eyes I can see a shadow. 

Q. Didn't the doctor tell you there's a good chance you're 
going to regain the sight in your eye? A. No, he didn't say anything 
like that. He said he didn't know, it would be best for me to have an 


operation. 


Q. Is the purpose of the operation to correct your vision? 


A. He said he wasn't promising anything. 

Q. Now you say you wear that patch on and off? A. Yes. 

Q. Why do you wear it off and on, madam? A. Because I have 
to take it off. I have to have drops all through the day and I have to take it 
off and put drops in my eye. | 

Q. You didn't just put that on because you were coming down to 
court, did you? A. No, I did not. This patch takes some of the strain 
off my other eye. If I don't have it on when I get outside I can't see unless 
I look down to the street. | 

Q. Now this jar that you said that he had, what became of it, 
do you know? A. No, I do not. | 

Q. Isn't it a fact that you did away with the jar, madam? 
A. Lhaven't been back to the house since. 

Q. Well now, can you tell us now what if anything you mixed in 
that jar? A. I didn't mix anything in no jar. 
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Q. Didn't you go back to the premises and move from there? 

A. No, my sister moved while I was in the hospital. 

Q. When was it that you first saw and talked to the police officers 
about this matter, Mrs. Shepherd? A. Right after he got to the house. 

Q. Do you remember which police officer it was? A. I couldn't 
see. The lye was in my eyes and I couldn't see. I know they questioned 


me on the way to the hospital. 
Q. Well, have you since that time, have you seen the officer? 
Do you now recognize which officer it was that you gave the statement 
to? A. I talked to Officer Traynor. 
* * * x* * 
Q. Now, do you recognize that gentleman, ma'am? A. Yes, I do. 
Q. Is that Officer Traynor? A. Yes. 
Q. Is he the one to whom you first gave your statement? 
A. He's the one that was talking to me the night that I -- when it 
happened I was in shock and they didn't question me right then. 
Q. Whenever it was you gave the statement, madam, I want to 
know when it was. A. I didn't give him a statement, Joanne gave him one. 
Q. You didn't give him a statement at all? A. No. 
Q. Now, did you have in your possession a knife? A. No, I did 


Q. Do you know anything about a Queen knife? A. No, I do not. 

Q. Now, isn't it a fact that you had a knife in your hand, you 
told your brother-in-law you had a knife in your hand and you had the 
jar in your left hand, and if he came closer to you, you would cut him 
or throw the solution on him? A. No, I did not. 

Q. Do you live with your husband, madam? A. My husband is 
dead. 

Q. Other than your eye, and this solution which you say was 
thrown in your face, was any part of you affected? A. It affected 
my mouth. 

Q. Do you have scars there now, do you ma'am? A. No, I 
do not. 
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Q. Do you have any other scars on your face? ‘A. Yes, I have 


scars on my face, but it wasn't from the lye. 
* * * * 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Mrs. Shepherd, you mentioned in the course: of cross 


examination that your nephew was present when this fight started. How 
old is he? A. He's going on twelve. 
Q. Now, was he present upstairs when the lye was thrown into 
your eye? A. He wasinmy room. Herun. I don't aa which way 
he went. 
Q. Do you know whether he was present when the lye was thrown 
or not? A. I can't say that. 
Q. Thank you. 
Now, did you talk to the officers after you had beat in the hospital? 
A. Officer Traynor sent for me to come downtown. He left a 'phone 
number for me to call and I had to go downtown and he didn't question 


me. He questioned Joanne. 


Q. Did he question her in your presence? A. ‘Yes, he did. 

Q. And you heard what she told him; is that right? A. Yes. 

Q. Yes. Thank you. 

* * * * 
RECROSS EXAMINATION 
BY MR. MITCHELL: 

Q. Ma'am, it was after you were called and you went downtown, 
it was then, was it not, that you changed your statement that you had 
first given the officer? A. I haven't changed no statement. She gave 
a statement, I didn't give one. 

Q. And you deny having said what I read to you? A. Yes, I do. 

Q. This last question, madam: So that I might understand and 
so that the Court might understand, at no time have you given a state- 


ment or an account to the police officers of what occurred on that night? 
| 
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A. IfI did, I don't remember. He questioned Joanne. I was 
in shock. 


* * * 


BRIAN G. TRAYNOR 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
State your full name, please. A. Brian G. Traynor. 
* * * * 1" 
Q. Are you assigned to No. 12 Police Precinct? A. Iam. 
Q. Directing your attention to November 18th, were you assigned 
to No. 12 Precinct? A. I was. 


Q. What are you, a foot patrolman or scoutcar man? 


A. I work a scout car four days a week. 
Q. Directing your attention to November 18, what hours were 
you working? A. Midnight to 8:00 a.m. 


Q. Were you on foot patrol or working a scout car that morning? 
A. I was assigned to a scout car. 

Q. Did there come a time when you received a complaint to in- 
vestigate a matter at 53 Todd Place, Northeast? A. There did. 

Q. Did you respond to that address? A. We did. 

Q. By the way, did you have a partner? A. Yes, sir; I did. 

Q. Whatis his name? A. Charles A. Butler. 

Q. He was with you that morning? A. Yes, sir. 

Q. Upon arrival at 53 Todd Place, what did you do? A. We 
found a Wilmotine Shepherd at that address. She was holding a white 
damp towel over her eye, and through investigation we had learned -- 

* * * * * 

Q. What did you next do after you saw Mrs. Shepherd with this 
towel on her eye? A. We asked what had happened. 

Q. As a result of the information received from her, what did 
you further do? A. We -- that is, I went to the scout car and put 
out a general broadcast. 
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MR. MITCHELL: Objection to what he stated. 

THE COURT: The question is what did you do. 

MR. BLACKWELL: He was telling us, Your Honor. 

THE WITNESS: I put out a general broadcast lookout for Bobbie 
Lee Mathis, and called for an ambulance. 

BY MR, BLACKWELL: 

Q. Did the ambulance come while you were there? A. Yes, it did. 

Q. Do you know whether the ambulance took Mrs. Shepherd away 
or not? A. Yes, it did. 

Q. Do you know to which hospital she was taken? 

A. Washington Hospital Center. 

Q. After you sent this look-out for Bobbie Mathis, what did 
you next do? A. We went to the Hospital Center to further interrogate 
or interview the complainant. | 

Q. Did you interview her at the hospital, sir? A. Yes, I did. 

Q. Was she able to make a statement? A. Yes, she was able 
to make a statement. However, she was ina hysterics: condition more 
or less. | 

Q. She was in a hysterical condition you say? A. She was 
sobbing and crying. 

Q. Well now, did you get a statement from her at the hospital? 
A. Yes, we did. | 

Q. Did you get a signed statement? A. No, sir. 

Q. Well now, what did she -- strike that. 

All right. As a result of the statement you received from her 

at the hospital, what did you do next? A. We went back to the 
area around 53 Todd Place and began to look for Bobbie Mathis. 

Q. Did you see him? A. Yes, we did. | 

Q. Where did you see him? A. On Lincoln Road walking north 
from U Street, which is a block above Todd Place. | 

@. Did you take him into custody? A. Yes, we did. 

Q. Did you interrogate him as to the complaints that you had 
against him? A. Yes, sir; we did. | 
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Q. What did he say, if anything? 
* * * * * 
THE WITNESS: He denied that he had thrown the lye into his 
sister-in law's face. 
BY MR. BLACKWELL: 
Q. Keep your voice up, please, officer. Did you question him 


as to whether or not he was in the premises at 53 Todd Place, North- 
east or not? A. Yes, we did. 

Q. And what did he say to that? A. He said that he was there. 

Q. Did he say anything further? A. He said that he had been 
in an argument with his wife and his sister-in-law and that his wife had 
gotten the lye and he had kicked it out of his wife's hands. 

Q. Kicked it out of his wife's hands? A. Yes, sir. 

Q. Did he indicate what happened to it after he kicked it out of 
his wife's hands? A. He said that it went in Wilmotine Shepherd's face. 

Q. Did he use the term "lye"? A. Yes, sir; he did. 

Q. He said this was lye in his wife's hand; is that correct? 
A. That's correct. 

Q. Did he tell you how he left the premises 53 Todd Place, 
Northeast? A. Yes, he did. 

Q. How? A. He jumped out the second story window. 

Q. Officer, this 53 Todd Place, Northeast is here in the District 
of Columbia, is it not? A. Yes, sir. 

* * * * 
CROSS EXAMINATION 
BY MR. MITCHELL: 

Q. Officer Traynor, you interviewed the witness Mrs. Shepherd on 
two occasions, two separate occasions that evening, did you not? 
A. Yes, sir. 

Q. And when you first interviewed her she gave you a statement? 
A. Yes, sir. 

Q. And then you interviewed her again at the hospital? A. Yes, sir. 


19 : 


Q. Now between the time, sir, after having interviewed her 
in the premises and the time that you went to the hospital, did you 
reduce what she said to you to writing? A. No, sir. — 

Q. When did there come atime, sir, that you reduced to writing 
what had been told to you by Mrs. Shepherd? A. About 1:30. 

Q. And then -- 

THE COURT: Just a moment. Let's see what means by 1:30. 
Do you mean a.m. or p.m.? | 

THE WITNESS: One-thirty a.m. That same morning. 

THE COURT: All right. 

BY MR. MITCHELL: 

Q. That was after you went back to the Precindt, sir? 
A. Yes, sir; that's right. | 

Q. And had you made notes? A. Yes, sir. 

Q. And then you took the notes that you wrote down as you inter- 
viewed the person and then you typed that up; is that correct, sir? 
A. That's correct. 

Q. Now officer, tell me if you will, sir, how long have you been 
a member of the Metropolitan Police Department? A. Two years. 

Q. And you are familiar, therefore, with the making of notes 
and also the making of reports and statements? A. Yes, sir. 

Q. That is a part of your duty and function as an officer? 
A. Yes, sir. | 

Q. And so in keeping with that you, in this instance, typed up 
what had been told to you by Mrs. Shepherd, is that correct, sir? 

A. Yes, sir. : 


Q. Now I will read to you, sir, and ask you if ee is what 
Mrs. Shepherd first told you. 

THE COURT: This is not evidence yet, counsel, so I don't 
think it's proper to read from anything unless you desire to put it in 


evidence. 
MR. MITCHELL: Mark it. 


* * 


BY MR. MITCHELL: 

Q. I show you now, officer Traynor, this exhibit which has been 
marked Defendant's No. 1 for identification, and ask you, sir, if you 
are able to identify that. A. Yes. 

Q. If so, will you kindly tell the Court what you identify it as? 
A. A statement of facts I typed at the Precinct. 

Q. Does that statement of facts, sir, contained in typewritten 
form, the substance of the statement you obtained from Mrs. Shepherd? 
A. Almost completely. ; 

Q. Almost completely? A. Yes. 

Q. Now, did there come atime, sir, after you had prepared 
this statement in typewritten form, that you struck certain portions out 
and interlineated there with ink or pen of some character or other? 

A. Yes, sir. 


Q. Now, would you tell the Court and jury, officer Traynor, 


when that occurred? A. I can't remember exactly when it occurred, 
but it was sometime afterwards. 

Q. Now, was the change that you made in pencil or ink, sir, 
after you had had a further conversation. with Mrs. Shepherd? 

A. Yes. I had misunderstood -- 

Q. Don't tell whether you misunderstood. Did you have a 
further conversation? 

MR. BLACKWELL: Your Honor, he didn't finish his answer. 

THE COURT: Complete your answer. 

THE WITNESS: I had misunderstood a certain phase of what had 
happened in regard to falling back and already fallen back, and I 
changed that. 

BY MR. MITCHELL: 

Q. At the time you prepared this statement which you made from 
notes taken, there was no question in your mind but that you had written 
down what had been told to you, was there? A. Briefly. 

Q. Nowthen, it was sometime later that, I gather from what 
you say, Mrs.i Shepherd told you you had misunderstood her? 
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A. No, Mrs. Shepherd didn't tell me I had misunderstood her. 

Q. Then you did not question Mrs. Shepherd with respect to 
the accuracy of the statement you had obtained from het, did you sir? 
A. Yes. | 

Q. When did you do that? A. This was at the iss statements 
were given in the Grand Jury office. 

Q. Did you then question Mrs. Shepherd? A. This difference 
came about -- 

MR, MITCHELL: May I ask that the witness answer the question? 

THE WITNESS: I'm trying to. ! 

BY MR. MITCHELL: 

Q. I want to know did you question Mrs. shepherd about what 
you had written? A. Yes, you can say that I questioned her. 

Q. I don't want to say it. I want to know did you or didn't you? 
A. Yes. ! 

Q. You did this on the occasion when you went to the Grand Jury? 
A. Office. 

Q. That was how long after you first obtained a gtatement as 
a result of two interviews you had with Mrs. Shepherd? 

MR. BLACKWELL: If Your Honor please, there is no evidence 
that he had two interviews prior to the Grand Jury. | 

THE COURT: I didn't understand there were two before this. 

MR. MITCHELL: I thought I did. I will apologize to the Court 
if I am mistaken. 

BY MR. MITCHELL: | 

Q. Didn't I understand, sir, you first interviewed her at the 
premises? A. I got as much information I could considering her 
condition. 

Q. Didn't you interview her again at the hospital? 

A. She was feeling somewhat better; I did. 

Q. Now then, did there come a time when you interviewed her 

for a third time? A. It wasn't really an interview. It was just a point 
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of difference, what I had misunderstood in a statement. 
Q. Now you concluded, sir, you told the Court and the jury that 
you misunderstood? A. That's right, sir. 


Q. Now my question to you now is, sir, that as a police officer 
you take statements and you took down in notes at the time you interviewed 
Mrs. Shepherd exactly what she said, didn't you? A. Yes, sir, but at 
the time she was in a rather hysterical condition and there was a point 
of difference as to whether she had fallen back on to the bed before or 
after the lye was thrown in her face. 

Q. Whatever her condition was, sir, you put in the document 
that you eventually typed up when you went back to the Precinct what 
she said, didn’t you? A. To the best of my knowledge. 

Q. Now then, sir, you were asked if there came a time that 
you talked with this defendant. A. Yes, sir; there was. 

Q. Did you reduce to writing what conversation you had with 
him? A. No, sir; I didn't. 

Q. So then what you have told us here in court today, sir, with 
respect to what you say the defendant said is based entirely and purely 

upon your recollection of the events as they were recounted to 
you on November 18, or thereabouts, 1960; is that correct? 

A. That's correct. 

Q. Now then, sir, in the course of the conversation with this 
defendant, didn't he ask you to go back to the premises? A. Yes, he did. 

Q. And didn’t he as a matter of fact -- didn't he tell you that the 
statement that Mrs. Shepherd had given to you was a falsehood and was 
not the truth? A. He denied having done it. 

Q. He told you -- he read the statement and he told you it wasn't 
true? A. He readit asI typed it. He was there. 

Q. And he told you it wasn't true, didn't he? A. That's what 
he said. 

Q. At that time he told you he wanted someone -- his keys 
were there -- to gotothe place and examine the premises, didn't he? 

A. That's correct. 
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Q. Did you do that? A. Yes, I did. 

Q. Did you find any lye on the bed? A. I couldn't get in the house. 

Q. You had the keys, didn't you? A. No, I didn't have the keys. 

Q. Didn't you know he had the keys right there with his property? 
A. He didn't say he had the keys. 

Q. The Lieutenant was present when he made this request of 
the police to go have somebody examine the premises and find the jar. 

Do you remember he said, "If you find the jar you won't find 
my fingerprints on it because I didn't have my hands on it."? 

A. Iremember him saying that, but I don't remember the Lieutenant 
being present at the time. 

Q. Who was the Lieutenant on duty at the time? A. I don't 
remember that. 

Q. Sothen, sir, insofar as this case was concerned, you never 
got into the premises to make any independent examination to see whether 
you could substantiate any of the facts as told to you by the defendant or 
by Mrs. Shepherd? A. I didn't get back into the premises until quite 
sometime. ! 

Q. Allright. Now you said, sir, Mr. Mathis told you the lye 
was in the hands of his wife. Isn't it a fact he told you, sir, the sister- 
in-law had lye in her right hand and a knife in the left hand? A. No, sir. 

Q. You would be more certain about that if you had made notes 
about the statements he made to you though, wouldn't you, sir? 

A. I'm certain about it now. | 
Q. You were certain about the statement Mrs. ishonbara had 


given to you when you first put it in writing, in aa ae form, 


weren't you? A. Almost completely, yes. 

Q. Now, I will ask you this, sir: If I were to tell you that Mrs. 
Shepherd says that at no time did you interview her about this case, 
would that be correct? 

THE COURT: That is argumentative, counsel. 


BY MR. MITCHELL: 
Q. Just this last question, sir: Did you ever obtain any of this 
solution, whatever it was, to have it identified, sir? A. No, sir; 
I couldn't. 


* * * 


DOCTOR MARVIN KWITKO 
* * * 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 


x * * * * 


Q. Doctor Kwitko, are you a member of the Washington Medical 
Center Hospital? A. I am the eye resident at the Washington Hospital 


Center. 

Q. You are the eye resident? A. Yes. 

Q. Now, directing your attention to November 18 of last year, 
did you occupy the same position at the hospital? A. Yes, sir. I have 
been there since 1958. 

Q. Doctor, did you have occasion to examine one Mrs. 
Wilmotine Shepherd? A. Yes, sir. 

Q. When? A. Approximately 12:30 or 1:00 o'clock in the 
morning, I was called to see Mrs. Shepherd. 

Q. And now, will you describe to His Honor and these ladies 
and gentlemen of the jury the nature of your examination and what type 
of treatment you administered, if any? A. Mrs. Shepherd was brought 
to the eye clinic and stated to me that she had had lye thrown in her eye, 
in her right eye. 

I examined the eye which showed severe burns to all parts of the 
eye. I told her at the time it was quite severe, and we, on taking her 

vision, she had at that time no better than the fact that she could 
elicit hand movements. Outside of that she didn't have any other vision 
in that eye. 

We gave her emergency treatment for that condition which we 
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believed to be due to a strong caustic solution, and applied anti-biotic 
ointments, and by this time it was 2:00 or 3:00 in the morning, and I 
suggested that she go home and get some sleep and come back early in 
the morning, at which time she did. | 

She was examined by several other eye specialists in the clinic 
and admission to the hospital was advised. She was admitted to the 
hospital and remained there approximately seven days during which 
time she received appropriate treatment. : 

Since her discharge she has been followed by physicians in the 
eye clinic, namely, the Cornea Clinic, which is concerned with the 
problem that she will probably have to face. She at the present time 
has a severe burn to her eye which has subsided very slowly. 

Q. Doctor, from your examination and treatment of her, are 
you prepared to say whether or not her vision is affected or not? 

A. I don't believe there is any question that her vision will be affected; 
it will be affected, yes. 

Q. Well, she's wearing a patch on her eye today. Is it necessary, 
in your opinion, for her to wear that patch? Is thata prescription for 
her to wear a patch on her eye like that, or would her condition require 
her to wear a patch? A. Well, sir, I think if you want you could look 
at her eye and you could see what it looked like. | 

MR. MITCHELL: Objection. That's not responsive. 

THE COURT: No, it isn't. | 

THE WITNESS: Yes, that's right, she requires a patch. 

* *x * * i ok 
BY MR. BLACKWELL: : 

Q. What is your own opinion, Doctor, as to what the future 
holds in store for her as far as that right eye is concerned? 

A. Well, I think we would have to give a very guarded prognosis. In 


other words, the chances of her getting useful vision in that eye is 


probably not good. | 
* | * 
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CROSS EXAMINATION 
BY MR. MITCHELL: 
* * * * * 

Q. Then it is entirely within the area of possibility that she 
will regain her full sight of her eye? A. I doubt that. 

* * * * * 

Q. Did Mrs. Shepherd tell you that she had been thrown on a 
bed and lye had been thrown into her face? A. She didn't mention 
anything about a bed, but she told me lye was thrown in her face. 

* * * * * 

(At the Bench:) 

MR. BLACKWELL: * * * 

* * * * * 

We have another police officer who is a partner of Officer 
Traynor, an officer by the name of Butler. I proffer Officer Butler 
to Mr. Mitchell, who will use Officer Butler if he disires. 

* * *x * * 

THE COURT: You might as well make your motion. 

The Government rests? 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: I think Count 1 is out. 

MR, BLACKWELL: Yes, Your Honor. 

x * * * * 

MR. MITCHELL: Now, with respect to the count of the charge 
of mayhem, there is serious question in my mind under the authorities 
whether the Government has put in adequate proof to maintain that count. 

The Brown case and other cases on that point seem to lend 


themselves to the proposition that a permanent disfigurement or per- 
manent loss is involved. Now the doctor himself does not say unequivocably 
there is a permanent loss. 

THE COURT: I have read that case. I think there is sufficient 
to go to the jury. I don't think it will make too much difference. If 


a | 
he is convicted under the two remaining counts that will handle the 
situation. 

MR. MITCHELL: The only proposition is, it can't go to the 
jury on both counts. 

THE COURT: Why? 

MR. MITCHELL: It's the same act. 

MR. BLACKWELL: I think it can go the jury on : both counts, 
Your Honor, with the jury to make the election. 

THE COURT: I don't think it is the same act. I think they are 
different elements. Definitely, by the argument you just made, one of 
the tests in determining whether it is the same act or not is whether all 
the elements necessary be proved in both acts. 

There is an element necessary to be proved in mayhem not 
necessarily that has to be proved in the charge of apaauit with a 
dangerous weapon. 

MR. MITCHELL: Your Honor, if the facts -- 


THE COURT: In mayhem you don't have to disfigure a person 
to be guilty of assault with a dangerous weapon. There are different 


elements involved. I don't think election is required in this case. 
MR. MITCHELL: I respectfully take that position. 

THE COURT: You have not officially or formally made your 
motion. ! 

MR. MITCHELL: I move that the Government a this time be 
compelled to elect as to the two counts. 

I further move, if Your Honor please, that it would be improper 
and I'd object to instructions to the jury allowing them to elect as to 
which count. | 

THE COURT: Motion denied. : 

Do you want to make a motion for judgment of acquittal formally? 

MR. MITCHELL: Yes, I will make that. 

THE COURT: I think you better make that motion too. 

MR. MITCHELL: I so move, Your Honor. | 


THE COURT: Denied. 


* * * 


BOBBIE L. MATHIS, 
* * * 
DIRECT EXAMINATION 
BY MR. MITCHELL: 
Q. I will ask you, sir, your fullname. A. My name is Bobbie 


Lee Mathis. 

Q. Where do you live? A. 2438 Second Street, Northeast. 

Q. Where are you employed? A. Roessler Modern Furniture 
Company, 1711 - Fourteenth Street, Northwest. 

Q. Now, you are the husband of Mrs. Joanne Mathis? 

A. Iam, yes. 

Q. Were you convicted of petty larceny in around about 1953 
and that was in Atlanta, Georgia? 

A. Yes, I was. 

Q. NowlI call to your attention, sir, this incident which occurred 
November 17 or 18, of 1960. Were you at that time living at 53 Todd 
Place, Northeast? A. Yes, I was. 

Q. Who else lived there and resided with you? A. My wife, my 
son, and my sister-in-law. 

Q. How long had your sister-in-law been there with you? 

A. She lived with us approximately from eight to ten months. 

Q. Now, would you tell the Court and jury in your own words 
just what happened that evening? A. Yes, I will. On October 17th, 
around about 12:30 or 1:00 o'clock, I came home from work. When 
I came in I went upstairs to my bedroom. 

I removed my sweater which I had on and went into my sister- 
in-law's room and told her I want the radio to play it. The lights were 
cut off because we had given the house up. 

She said, ''You know the lights are out, what's the use getting 
the radio?" Evidently the plug must have been removed from the box 


29 


" where the fuse was, sol put a fuse in. We turned the lights back on. 

I got the radio out of the room -- started at least, and her and me 

was having a little argument. She was reese over the chest 
cleaning this jar. 

Q. What sort of ajar? A. Petroleum jar, grease jar. She 
said, "I'm fixing up something for you." I laughed and | thought no more 
about it. Took the radio backin my room. There was so much static 
I took the radio back to her room and said, "You keep oe 

I went back to my room, picked up the telephone, dialed a 
number and called. So when I dialed the number my She picked the 
telephone up downstairs. 

I go downstairs and said what she doing. She said, "Well what 
you doing calling up women on the telephone?" 

I said, "You don't know whether I call a woman or not." 

We had an argument. She scratched me in the face and I slapped 
her. WhenI slapped her, she caught me by my t-shirt. 

Q. Where did she scratch you? A. On my face. 

Q. Whereabouts? A. Left side, by my nose and eye. 


Q. You have marks there on your face? A. Yes, I do. 
Q. Go right ahead, sir. A. My son was in bed withus. He 


said, 'Leave mama alone, don't bother her." 


About that time the sister-in-law came downstairs. My wife was 
by the door, by my t-shirt, and I were leaning over zi She said, 
"Don't do that." ! 

I look around and she was standing behind me with a knife in 
the left hand and a jar in the right hand. | 

Q. Could you identify the knife? A. I could if: I saw one like 
that. It was a Queen knife, about eight inches long, similar to a switch- 
blade knife. | 

So we had a few more words and she turned around and went back 
upstairs. My wife said, "I'm going out of this house." 

I said, "As far as I'm concerned, you can all go," just like 
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that. My wife went upstairs and after that my sister -in-law went 
upstairs. 

Q. Did you have any weapon or any knife or razor or anything 
of that sort? A. No, I didn't. So my sister-in-law went upstairs. My 
wife goes upstairs. I went up then and closed the door to our bedroom. 

After my wife went upstairs into the bedroom I went upstairs in 
the bedroom behind her. I sit down on the bed and I said, "You're not 

going out on the street no place. It's too late to go out on the 
street." 

I put my foot against the door and my sister-in-law said, "You 
let my sister out of there." 

Put my foot against the door so she couldn't come in. My wife 
reached for the door and helped her get the door open. 

When she get the door open she went out the bedroom and pulled 
the door behind. I opened the door and started downstairs to put on some 
clothes. The only thing I had on was trousers, no shirt on at all. 

My sweater was up on the bed. I was going to put on street 
clothes. When I came out of the door of my bedroom my sister-in-law 
was sitting in her doorway into the hallway with the jar in her left hand 
and a knife in the right. 

She said, "If you come closer, I'll throw this on you." 

I said, "You're not going to throw a damn thing on me." 

She threw her left hand back, drew her right hand back, I kicked 
the jar out of her hand. She started toward me forward. Then she 
caught her face and started screaming. 

I backed into my room, put the sweater on, raised the window up, 
went out on the porch, roof over the porch, stood out there. 

My wife opened the door and said, "I'm going to call the police." 


I left and went to my aunt's house. After I went to my aunt's 
house she said, 'Best thing you can do is go back to the place." She 
said, "Go tell the police what happened." 

So before I got to my house the police picked me up and took me 
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back to No. 12, locked me up. While I was at No. 12 the officer back there, 
sitting in the rear, he came in with a statement, brought me from the cell 
to this little interrogation room. | 

I was sitting looking around the typewriter. He said, "What you 
doing?" I said, "I looking at the statement." He said, "It isn't none of 
your business." I said, "It's about me." 


In other words, the statement is not right. He an "Just what 


happened?" He stopped typing and asked me what happened. 

I told him the same thing as I said. So he said, "Is that the way it 
happened?" I said, "Yes, who was going to take this ?” 1 said, "What 
branch of your police is going to take it?" | 

He said, "Homicide." I said, Anyway, you can get in touch with 

them and go there and check the story, the statement you have." 

He said, "I guess they will.” He kept on typing. | I asked him again, 
so they carried me, locked me back in the cell. Then he left, the officer 
in the rear. | 

So then when he came out they called the patrol car to come and 
get me from No. 12 and carry me downtown to No. 1. I asked the Lieu- 
tenant there. | 

I said, "Lieutenant, will someone check this out va He gave all my 
belongings except my keys. I didn't pick up my keys until a month later 
when I came out of D. C. Jail on bond. 

Next morning, after I went to a hearing, there ae another state- 
ment made which I haven't yet seen or came up in Court. A statement 
made altogether different than the one I saw that night. ! 

It read that I came out of the room with this lye in my hand and 
threw it into my sister-in-law's face. That's the next ema I saw, 
the next morning. 

Q. What was the first statement you saw? A. the first state- 
ment I saw was what the officer had back there. Said that I knocked her 
down across the bed and threw lye into her face where she was lying on 
the bed. That was the same one they read when they had me in the line-up. 
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Q. What did you tell them about that? You said you asked the of- 
ficers to go check it out. What did you tell them? A. I asked if they 
wouldn't go and check it and see if I knocked her across the bed there would 
be lye on the bed to show where I poured it into her face. Get the jar and 
find out was my fingerprints on it. 

He said he would check it out. He said he didn't have the key. I 
left the key with the Lieutenant because the Lieutenant didn't give me the 
key back. Evidently someone was using my keys because the way I use my 
keys -- I can show you better -- I generally keep my keys like this all times. 
(indicating.) 

When I went back to No. 12 a month later, my keys had been opened 
and this is the way I received it back. (indicating.) 

Q. Is that the key to the door? A. Not the key to that door. This 
is a key to where I live now. But I do have the key to that door. 

Q. That key to that door was amongst those keys? A. Yes, sir. 

I still have it. 

Q. Now about how far away from her would you say you were at the 
time you kicked this object, this jar, out of her hand? A. I'd say I was 

approximately two feet away from her because I was standing at the 
stairway which lead downstairs and she was standing in the doorway. 

Q. Now,'did the officers sit down and take a statement and write 
down the things that you said to them? A. No, they didn't take a statement 
about that, only thing, they took a statement where I was born, what hap- 
pened, if I was locked up, and things like that. They didn't take a statement 
of what I told them. 

Evidently he or someone must have told them what I said because 


next morning when I saw the statement, it said I came out into the hallway 


and threw lye into her face. 
MR. MITCHELL: Your witness. 
CROSS EXAMINATION 
BY MR, BLACKWELL: 
Q. You say you saw a second statement next morning? A. Yes,I 
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Q. Who let you read that? A. The Court appointed me a lawyer, 
the name I can't recall. 3 

Q. He got this statement from the police officer and brought it 
there and read it to you; is that correct? A. I don't know whether he got 
it, but I knew it was my wife's handwriting. : 

Q. It was in your wife's handwriting? A. Yes, it was. 

Q. Then it was no in the handwriting of your sister-in-law, was 
it? A. No. | 

Q. It wasn't your sister-in-law's statement, was it? A. No. 

Q. It was a statement of your wife? A. That's right. 

*x * * * | * 

Q. Now I believe you stated that you went home’ that night about 
12:30? A. That's correct. : 

Q. And you did make a telephone call after you) arrived home ? 
A. Yes,I did. 

Q. And your wife intercepted the call, is that right ? A. Yes, she did. 

Q. And she heard you talking to some other female ? A. Yes, she did. 

Q. As a result of that an argument ensued ? A, That's correct. 

Q. And as a result of this argument between you and your wife, 
your sister-in-law came in, is that right? A. She was already in; she 
came downstairs into the argument. : 

Q. But before that you had been upstairs and you seen her, had you 
not? A. Seen my sister-in-law? | 

Q. Yes. A. Yes, I have. 


Q. Did you have an argument with your sister-in-law when you 


went upstairs? A. We had an argument about the lights and the radio. 
It wasn't an argument. We were just discussing about the lights being out. 
Q. Did you have an argument with her before you went out that 
day? A. No, I didn't. 
Q. When was the last time you had an argument with your sister- 
in-law? A. Sister-in-law? Never had an argument. | 


Q. You never had an argument with her? A. No. 
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Q. You saw her with the jelly and she told you she was fixing it 
for you? A. Yes. 

Q. That was the lye; is that right? A. I don't know. 

Q. Why do you think she was fixing the lye for you? A. She made 
the statement she was. 

Q. You never had an argument with her, did you? A. She told me 
that night when I went to get the radio. I said, "What you doing,” called 
her "Babe" or "Doll." 

She said, "I'm fixing up something for you.” 

Q. She didn't say what it was, did she? A. No. 

Q. You never had an argument with her before that time, had you? 
A. I don't think we ever had an argument as far as I can remember. 


Q. Well now, how did you know it was lye in that jar? A. I didn't 


know. 

Q. You told the police officer, did you not, that you kicked the lye 
out of your sister-in-law's hand and it got in her eye? 

Didn't you use the word "lye" to the police officer? A. Yes, I did. 

Q. How did you come to know it was lye? A. Because he had wrote 
in the paper in the statement he had written down. 

Q. Now, did you come home every evening about that time from 
work? Had you been coming home about that time? A. Not every even- 
ing, because I come home some evenings, change clothes, and go back out. 

Q. As a matter of fact, you didn't come home every night, did you? 
A. No, because I work late. 

Q. When you work late, you didn't come home at all, did you? 

A. Sometimes I had trips out of town. 

Q. What kind of work do youdo? A. Work for Roessler Furniture 
Company. 

Q. They are located where? A. 1711 Fourteenth Street, the ware- 
house. 

Q. They ship a good deal of furniture out of town? A. Yes, we do. 

Q. Your lights were cut off that night, weren't they? A. Yes, 
they were. 
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Q. And you had received an eviction notice, hadn't you? A. Yes, 
I did, because I had called the rental office and told them I was giving up 
the house. | 
* * * * i * 

Q. Did you have any scratches and wounds on = when you were 
arrested? A. Yes, I did. 

Q. Did you show them to the police officers? A. No, I didn't. 


Q. I believe you testified you were on your way back home when 


you were arrested; is that right? A. Yes, Iwas. 

Q. As a matter of fact, when you saw the ered officers you ran, 
didn't you? A. No. 

Q. Isn't it a fact they had to run up an alley and catch you? A. No. 

Q. You walked up to them and surrendered; is that correct ? 
A. No, I was coming out of Lincoln Road carry- -out shop. I was right back 
of the church. Went through the alley, goes straight to my house at the 
time where I was living. | 

One officer came with a flashlight behind me, and I stopped right 
there at the alley of U Street when he said, "Halt." | 


He walked up to me and put his pistol in my side tas I put my hands 


up. He searched me and asked me my name. 
Q. You made no effort to get away from the police officers? A. No, 
I did not. | 
Q. You say you still have a key to that place, that apartment ? 
A. Yes, Ido. | 
Q. Although it's occupied by other tenants ? A. ‘Yes, I do. 
Q. You haven't turned it in. You said somebody used your keys? 
A. Yes, sir. | 
Q. How do you know anyone used your keys after you turned them 
into the Precinct? A. Because I know the way I gave them. Someone 
tampered with my keys. I didn't keep this key in my socket with it open. 
Q. Now, why did your sister-in-law make that statement , "Don't 
come any closer." ? | 
MR. MITHCELL: Objection. : 
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BY MR. BLACKWELL: 

Q. What were you doing when she made that statement? A. I was 
coming out of my room on my way downstairs to put on some clothes. 

Q. And you say your sister-in-law was standing with a jar in one 
hand and a knife in the other? A. She was standing in her doorway. 

Q. In her doorway? A. Yes. 

Q. She hadn't gotten out of her doorway? A. No. The stairway 
is at her doorway that leads downstairs. 

Q. Where was your wife at that time? A. In the room behind her. 

Q. Isn't it a fact your wife was between you and your sister-in-law? 

A. No, she was not. 

Q. Why did you go over to the doorway? A. Because the stairways 
are right there at the doorway. 

Q. Isn't it a fact you could have well gone down the stairway with- 
out going over to that door? A. No, I could not. It's the way the house is 
built. The stairways are right at her doorway. 

Q. You didn't have to go to the door in order to get down the steps, 
did you? A, Yes,I did. 

Q. But although she had that knife and jar, she told you not to come 
any closer to her, and what was that statement you made to her? A. She 
told me don't come any closer to her, she was going to throw it on me. 

THE COURT: What was that? 

THE WITNESS: She was going to throw the lye on me. 

BY MR. BLACKWELL: 

Q. You didn't tell us that on the direct examination. She said she 
was going to throw this lye on you? A. She said, "Don't come closer or 
I'll throw this lye on you." She raised her hand and I kicked it out of her 
hand. 

Q. She used the word "lye," is that right? She'll throw this lye on 


you? A. I don't know exactly she used the word "lye." 

Q. Let's get this straight. Did she say, "I'll throw this lye on 
you’? A. I don't know exactly she said lye, but she said, "I'll throw this 
on you.” 
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Q. Didn't you just testify she said "lye"? A. Yes, I did. 

Q. You wish to change that then, don't you? A. Yes, I'll change it. 

Q. Now, when did the word "lye" first come to your attention? Was 
it actually when you saw it on that paper at -- with the police officers, or 
did you tell the police officers you kicked this "lye" out of her hand ? 
A. When I first saw the word "lye," it was on the statement. He asked me 
himself what was it. I told him I did not know. 
Q. Isn't it a fact this lye was in your wife's Bee that night? A. I 
don't think so. | 

Q. Isn't it a fact you grabbed that lye and came ‘ie of your wife's 
room and at the time you threw this on the complaining witness? A. No, 

it's not. | 

Q. Isn't that the way it happened? A. No, it's abe. 

Q. You say you still have the scratches on your face inflicted that 
night? A. Yes, Ido. 

Q. Where are they? A. One to the left of my nose, and one to the 
left of my eye. 

Q. Were they bleeding that night? A. No, ier weren't bleeding. 
Just raw. Wasn't bleeding. 

Q. And you never at any time called the police apticare attention 
to them? A. Because I didn't figure it was going to be anything to it. 

Q. You heard him mention homicide squad, didn't you? A. Yes,I 
did, because I asked who was going to check it out. | 

Q. Didn't you think it was serious enough then to show the scratches 
on your face? A. No, because I didn't know she was going to tell a story 
the way she did about it. | 

Q. Didn't you know she charged you at that time with assault with 


a dangerous weapon? A. No, I did not. 


Q. You didn't know you were charged when you were talking to the 


officers? A. I didn't know until next morning. 
Q. Didn't you say you had seen her statement ? A. Y 
what I was charged with. | 
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Q. And you didn't think she was going to tell a story on you? 
A. That's when I called the officer's attention to the statement and told 
him it was wrong. 
Q. Well then, you knew it was serious then, didn't you? A. Yes, 
I did. 
Q. Then did you show the officer the scratches on your face ? 
A. No, I did not. 
Q. Thank you. 
MR. BLACKWELL: I have no further questions. 
REDIRECT EXAMINATION 
BY MR, MITCHELL: 
Q. Was there any other way for you to go down the stairs other 
than for you to go past her door? A. Not unless I went out the window. 
MR. MITCHELL: I have no further questions. 
RECROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. You did subsequently go out of the window, did you not? A. Yes, 
I did. 


Q. Why did you go out of the window? A. Because my wife and 


sister-in-law was in the hallway. After she started screaming and holler- 
ing, that's when I went out the window. My wife camenrinto the door -- 

Q. You were not afraid at that time, were you? A. I wouldn't say 
afraid. I mean, I was kind of upset over it. 

Q. You didn’t go down stairs and put clothes on? A. Ihada 
sweater which I used to work in; I put that on. It was laying across my bed. 

Q. How many times did you kick at that jar? Did you strike the 
jar the first time you kicked? A. The first time I kicked, I kicked it out 
of her hands. 

Q. What happened to her knife at that time? A. I don't know. 
When I kicked it, she came toward me. She started screaming. 

Q. She dropped the knife when she screamed, did she not? A. I 
don't know. 


= | 
FURTHER REDIRECT EXAMINATION _ 
BY MR, MITCHELL: | 

Q. At any rate, what you have told the Court and jury and Mr. 
Blackwell you told the police officers immediately, did you not? A. That's 
correct. 

FURTHER RECROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. Including the scratches on your face? A. No, I did not. 
Q. Everything except that, is that correct? A. That's correct. 
FURTHER REDIRECT EXAMINATION | 
BY MR. MITCHELL: 

Q. You had no intentions of doing anything to your wife about 

scratching you, did you, sir? A. No, indeed. 
FURTHER RECROSS EXAMINATION 
BY MR, BLACKWELL: 

Q. You did beat your wife, did you not? A. I was trying to calm 
my wife down because she was going out into the streets 1:00 or 2:00 o'clock 
in the morning. : 

Q. That was after you had beaten her, was it nt A. I slapped 

her, but didn't beat her. 

Q. You didn't put your foot on her? A. No. My ‘son caught me 
by my right leg, and she had me by my t-shirt. She tore my t-shirt. 

Q. And your son begged you not to hurt his mommy; is that correct ? 
A, That's correct. 


* * * 


CHARLES A. BUTLER 


| 
called as a witness on behalf of the defendant, was duly sworn, was exam- 


ined, and testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR. MITCHELL: 
Q. Officer, would you identify yourself for the record? A. Iam 
Private Charles A. Butler, Metropolitan Police, Seen to No. 12 Pre- 
cinct. 
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Q. How long have you been a member of the Metropolitan Police 
Department? A. Two-and-a-half years. 


Q. And were you a member of the Metropolitan Police Department 
on the 17th and 18th day of November, 1960? A. Yes, sir. 
Q. In the course of your duties, sir, did you have occasion to go 


to number 53 Todd Place, Northeast? A. Yes, sir. 
Q. While there at those premises, sir, did you see an individual 
known as Mrs. Wilmotine Shepherd? A. Yes, sir. 
MR. MITCHELL: Would you kindly stand? 
(Whereupon, Mrs. Wilmotine Shepherd arose momentarily.) 
BY MR. MITCHELL: 
Q. Do you identify that individual as being the same one you saw 
on that occasion? A. Yes, sir. 
Q. Now, on that occasion, sir, did Mrs. Shepherd make a complaint 
or statement to you and your companion officer, Officer Traynor? 
A. She made an oral statement. 
Q. Yes. 
MR. BLACKWELL: Just a moment, if Your Honor please, he hadn't 
finished his statement. 
MR. MITCHELL: I thought he did. 
THE COURT: Have you finished your answer? 
THE WITNESS: She made a statement, but she was disturbed. 
BY MR. MITCHELL: 
Q. Have I asked you about that? I merely asked if she made a 
statement. 
MR. BLACKWELL: I think he is entitled to explain the type of 
statement she made. 
THE COURT: He answered it now. 
BY MR, MITCHELL: 
Q. Now, at the time, sir, she made this oral statement to you, did 
she tell you that lye had been thrown into her eye? A. Yes, sir. 
Q. Now, did there come atime subsequently, sir, when you saw 
the defendant here, Mr. Mathis? A. Yes, sir. 
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Q. And did you have occasion to discuss with him the events of 
that evening of what had occurred? A. No, sir. We picked him up and 
all he stated to us was his name, that's all, and that he didn't do it. 

Q. That what? A. That he didn't do anything. 

Q. Well, now, did there come a time, sir, that you talked to him 
that he asked you and your companion officer, Officer Traynor, to go to 
these premises 53 Todd Place, Northeast? A. Would you repeat that? 

Q. Did there come a time that he requested that you and your 
companion officer, Officer Traynor, go to 53 Todd Place Northeast ? 

A. No, sir. 

Q. That never did occur? A. No, sir. 

Q. Did you gotothe premises 53 Todd Place after having been there 
earlier? A. Yes, sir. : 

Q. Did you goinside? A. No, sir. 

Q. Did it come to your attention, sir, that Mr. Mathis had requested 
the police officers to go there in order to check on certain facts? A. No, sir. 

Q. Officer Traynor did not communicate that information to you? 
A. No, sir. 

Q. Nor a Lieutenant? A. No, sir. 

Q. Who was the Lieutenant in charge and on duty at that time? A.I 
think it was Sergeant Basenight. 

Q. How do you spell the last name? A. Basenight B-A-S-E-N- 
I-G-H-T. 

Q. Is he here? A. No, sir. 

Q. Now, did there come a time when you and Officer Traynor re- 
duced to writing the oral statements you had obtained from Mrs. Shepherd? 
A. Yes, sir. 

Q. And did there come a time later that you and! officer Traynor 
made certain changes in the statement that you had typed up? A. Yes, sir. 

Q. Do you recall when that was? A. When we talked to the com- 
plainant again. | 

Q. When you talked to Mrs. Shepherd again, do you remember when 


_ that was? A. When Officer Traynor talked to her. 
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Q. Were you present when he talked to her? A. Yes, sir. 

Q. Now then, the changes that were then made, did they comport 
to what Mrs. Shepherd then told you? A. The changes that were made; 
yes, sir. 

Q. The changes made comported to what Mrs. Shepherd then told 
you, is that correct? A. Yes, sir. 

MR. MITCHELL: Your witness, sir. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Officer, why did you not go into premises 53 Todd Place, North- 
east when you went there? A. Because there was nobody there. 

Q. Was the premises locked? A. Yes, sir. 

* * * * * 

THE COURT: Anything special you have in mind on the charge? 

MR. MITCHELL: No. 

THE COURT: You are not claiming self-defense here , are you? 

MR. MITCHELL: Yes, this has to be. 

THE COURT: You want me to charge on self-defense? I didn't 
know that was your theory. 

MR. MITCHELL: He claims she was ready to throw it on him. 

THE COURT: If you want me to so charge, I will charge on it. 

All right. Anything else? 

You know, it is not necessary for me to give the charge of expert 
testimony. 

MR, MITCHELL: No. 

THE COURT: I wouldn't think so. Unless you request it, I won't 
give it. What else is there? 


Do you want me to charge on unexplained absence of any witness? 


Are you going to argue anything about that ? 
MR. MITCHELL: There is a boy that is big enough to be a witness. 
MR. BLACKWELL: He testified he didn't see anything, Your Honor. 
THE COURT: I am asking it now, rather than give it in my charge. 
Do you request it ? 
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MR. MITCHELL: I would request that, Your Honor. 

THE COURT: It applies to both sides. | 

MR. MITCHELL: I respectfully disagree. It doesn't apply to de- 
fendant because he isn't under obligation to produce any witness. 

THE COURT: Iam talking about unexplained absence, this theory, 
this charge that I will give. | 

MR, BLACKWELL: I would like to be permitted. to get the boy 


here tomorrow, Your Honor, reopen my case and bring him down. 


THE COURT: All right. I will give you that opportunity, if you are 
going to argue about it. I wonder about the propriety of this. The mother 
and father are involved. I think it would be better for you not to argue about 
this point. 

MR. MITCHELL: All right. 

MR. BLACKWELL: We didn't want to bring the little boy in it. 

THE COURT: This is what I was asking: Are you willing to state 
for the record you won't argue this question? | 

MR. MITCHELL: Sure, Your Honor. 

THE COURT: Then it will be self-defense. And you brought out 
this prior conviction so I will have to give the customary charge on that. 

MR, MITCHELL: Unless he asked for it -- not if I bring it out. 

THE COURT: What is the purpose of bringing it in? 

MR. MITCHELL: My purpose to bring it out vee I think I am en- 
titled to sho | 

THE COURT: Wait a minute now. I say, for the record, what is 
the purpose of you bringing out this prior conviction ? 

MR, MITCHELL: Not to impeach my witness for sure, not that. 

THE COURT: For what purpose? 

MR, MITCHELL: Merely for the purpose of show ing at one time 
he had -- 

THE COURT: It's in evidence. As long as it is in evidence the 
jury has a right to consider it on credibility. They have got to consider 
it; it's in evidence. | 
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MR. BLACKWELL: Certainly it is in evidence, Your Honor. 

THE COURT: All right, I will give it any way. 

MR. MITCHELL: May I object to it? 

THE COURT: Certainly, you can object to anything you want. You 

don't need my permission to object. You can object. 

All right. I will give your self-defense instruction and then my 
customary charge. 

* * * * * 

THE COURT: You mean they have to claim they have to make an 
election between assault with a dangerous weapon and mayhem, that the 
elements are the same in both charges? 

MR. MITCHELL: Iam not saying that. 

THE COURT: Do you concede the elements are different? Yet you 
claim the Government has to make an election? 

MR. MITCHELL: Yes, sir. 

THE COURT: Have you got any authority to support that ? 

MR. MITCHELL: I will have, Your Honor. As a matter of fact, he 
and I discussed it. 

MR, BLACKWELL: I don't concede we are supposed to make an 
election. 

THE COURT: He said you were of the same opinion. 

* * *x * * 

THE COURT: Well, I will be glad to look at any authority in the 
morning. But you have got to find an authority that starts out with a pre- 
mise that there are different elements involved in the offense which you 
concede there are in this case. Obviously there are. This has been dis- 
cussed by our Court of Appeals. 

MR. MITCHELL: My position, so you understand it clearly, my 
position here is yes there are different elements required in the respective 
offenses. 

THE COURT: Assault with a dangerous weapon doesn't require 
the proof of any disfigurement. The third count requires proof of some 


disfigurement. That is one of the basic differences in the offenses, that 
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there was a disfigurement involved. That makes an offense entirely 
different. | 
MR. MITCHELL: Here is the end result. That is, the assault re- 
sults in something which culminates in the same facts. | 
THE COURT: That isn't the criterion at all, but you can produce 
the cases. I don't foreclose you from arguing the thing in the morning. 
* * * * i € 
THE COURT: Defendant rests? 
MR. MITCHELL: Yes, Your Honor. 
* * * 
BRIAN G. TRAYNOR 
was recalled to the witness stand on rebuttal in behalf of the Government, 
and having previously been sworn, was examined and testified further as 
follows: 


DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Officer Traynor, you are still under oath. A, Yes, sir. 

Q. You testified you arrested this defendant. I would like to ascer- 
tain, like for you to tell His Honor and these ladies and gentlemen of the 
jury in which direction the defendant was going when he was arrested. 

Was he going toward 53 Todd Place, Northeast, or leaving, going 
away from there? A. He was going north on Lincoln Road, away from 
Todd Place. 


Q. All right. Did he come up to you and surrender as soon as he 


saw you? A. No, he did not. 
* * * * * 

Q. State what the defendant did when you saw him, please. A. The 
defendant ran from the middle of the block, that's Lincoln Road, between 
U and Rhode Island Avenue, north on Lincoln Road, then around the corner 
east on Rhode Island Avenue. | 

Then in the small footpath that runs behind 61 Rhode Island Avenue, 
which is a sandwich shop -- the alley is an H-shaped alley. I jumped out 
of the scout car and ran down the alley and my partner took the scout car 
to the farthest of the H. : 
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The scout car was almost to U Street, back south to U Street, when 
I broke into the H and the defendant saw the scout car, turned around and 
started to run back toward the sandwich shop. 

* * * * * 

THE WITNESS: I jumped into the alley, shined my flashlight. The 
defendant turned and ran back towards U Street. 

This time I hollered "Halt." The defendant did. I ran up to him, 
told him to put up his hands and patted him down and asked him what his 
name was. 

BY MR. BLACKWELL: 

Q. Were you in full dress uniform? A. Yes, sir. 

Q. Were you travelling in a marked police car? A. Yes, sir. 

Q. Thank you. 

MR. BLACKWELL: Your witness. 

MR. MITCHELL: Just one question. 

CROSS EXAMINATION 
BY MR. MITCHELL: 

Q. At the time you did all this, you pulled out your gun and every- 
thing, you didn't know who he was, did you? A. I don't believe I can answer 
that yes or no. 

Q. Either you did or you didn't. 

MR. BLACKWELL: I submit, he can ask the officer if he hada 
description of this man. 

THE COURT: The question is whether you knew who he was. You 
can answer it and give any explanation you wish. 

THE WITNESS: I didn't know positively who he was, but he fit the 
description. 

* * * * * 
MR. MITCHELL: I make a motion for judgment of acquittal. 
THE COURT: It will be denied. And if you have any authority on 


this other proposition, you better get it in by 9:30 in the morning. 
* * * * * 


Washington, DC. 
Tuesday 
February 7, 1961 


* * * * | ox 
THE COURT: Although both parties have rested, this Exhibit No. 
1 has been received in evidence and the Court will read it to you, which 
is part of the evidence in this case: 


"Metropolitan Police Department 
‘Washington, D.C. 


"12th Precinct, November 18, 1960 


"Nature of offense: Mayhem, by pouring Wed into the face and 
right eye. 


"STATEMENT OF FACTS BY OFFICER: wilma Shepherd, 
C/F/36 of 53 Todd Place, Northeast, reports that at about 12:30 
a.m., November 18, 1960, while attempting to break up a fight be- 
tween the defendant and his wife Jean Mathis, C/ F/ 29 of the above 
address, she was struck about the face by the defendant and knocked 
to a bed located second floor of the above and that while on that bed 
lye was poured in her face from a jar held in the hand of her brother- 
in-law, Bobbie Lee Mathis, C/M/29, of the same address. The de- 


fendant then left the above premises by jumping out the second floor 


front bedroom window." 

"CORRECTED STATEMENT: 

"STATEMENT OF FACTS BY OFFICER: Wilma Shepherd, 
C/F/36, of 53 Todd Place, Northeast, reports that at about 12:30 
a.m., Friday, November 18, 1960, while attempting to break up a 
fight between the defendant and his wife Jean Mathis, C/F/29 of 
the above address, she was struck about the face by the defendant 
and fell back onto bed after lye was thrown in her face from a jar 
held in the hand of her brother-in-law Bobbie Lee Mathis, C/M/29, 
of the same address. The defendant then left the above premises 
by jumping out the second floor front bedroom window." 

MR. MITCHELL: May we approach the bench, Your Honor? 


THE COURT: Yes. 
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(AT THE BENCH:) 

MR. MITCHELL: If Your Honor please, I was thinking a little fur- 
ther last night. I didn't have a chance to go into the matters I wanted to. 
Your Honor asked me about the defenses in this thing. It came to my mind. 
if Your Honor please, I think accident is also a part in this case for this 

reason: This man, even though he kicked this lye out of the woman's 


hand, had no intention of doing harm to her. 
THE COURT: That would come in lack of maliciousness. 
MR. MITCHELL: I think so. 
THE COURT: If you argue it was either self-defense or accident, 


I will put in those two as your contentions. Actually, if it was accident, 
it wouldn't be malicious. 

MR. BLACKWELL: If Your Honor please, we take the position 
specific intent in this type of crime is not necessary. 

THE COURT: Specific intent is necessary. Specific intent to take 
out the eye is not necessary, but specific intent to maim is necessary. 

MR. BLACKWELL: If Your Honor please, I have some authority 
here. 

THE COURT: I have read the cases. I just got through reading 
them. There doesn't have to be specific intent to remove a limb or take 
out an eye, but there must be a maliciousness and there has to be evil 
motive to do injury to another. 

MR, BLACKWELL: I concede it must be malicious. 

THE COURT: There doesn't have to be specific intent to do a 
particular injury. That is the differentiation. 

MR. BLACKWELL: Mr. Mitchell raised another question yester- 

day about these two counts of the indictment. 

THE COURT: He was supposed to submit some authorities by 9:30. 

MR. BLACKWELL: I don't think there is any, Your Honor. 

THE COURT: I reread my own case, the one Judge Bastian decided. 
The question is whether there is differentiation in the statutes. Certainly 
there is in this case. The test was indicated, if there needs to be some 
additional evidence, as I told you yesterday, submitted in support of the 
other count, then it is a different count. 
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Certainly in mayhem there has to be the additional evidence of this 
malicious act of disfiguring, which is not the essential aoa of evidence 
in assault with a dangerous weapon. | 

MR. BLACKWELL: That's correct, Your Honor. 

MR. MITCHELL: I appreciate your rationale, and I agree with you 
down to this point: That is, both of these offenses, if Your Honor please, 
are grounded in assault. The only distinction between the offenses is the 
result. 
THE COURT: Well, all right. You have indicated that yesterday. 
I denied your motion to hear further election. 

MR. BLACKWELL: I would like the Court to aayine me how far I 

can go on this fact that we identified a witness that we were going 


to call in support of a certain count in the indictment which is now out. 


Am I permitted to state that the witness -- 

THE COURT: You mean the wife? | 

MR. BLACKWELL: Yes. The reason we did not call her is because 
she stood on her rights not to testify against her husband. The jury is go- 
ing to be up in the air on that point. : 

THE COURT: I think it's proper to indicate that the wife indicated 
she doesn't care to testify. I think that is proper. 

MR. BLACKWELL: Very well, Your Honor. 

MR. MITCHELL: It seems to me, Your Honor, that would get around 
the very thing I was cautious about. | 

THE COURT: That isn't the exact reason why I excused the jury. 
I excused the jury for the reason that, of course, if she refused to testify 
something might come out which might necessitate another trial. We try 
to avoid that. 

But I don't think the jury should be allowed to speculate why the 
wife isn't here. She was a definite part of that proceeding. 

MR. MITCHELL: That is true, Your Honor. The only thing Iam 

worried abo 

THE COURT: If you want to leave it to me to simply mention, in- 
stead of arguing the matter, leave it to me in my charge, I will tell the 
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jury they shouldn't construe that one way or another. 

MR. MITCHELL: I think that is the safest thing to do. 

THE COURT: I will do it that way then. 

MR. BLACKWELL: Very well, Your Honor. 

THE COURT: I will state it right now. 

MR. BLACKWELL: But I would like to further inquire whether or 
not you will indicate she stood on her statutory rights. 

THE COURT: I will indicate that in my own language right now. 

(IN OPEN COURT:) 

THE COURT: Ladies and gentlemen of the jury: So that you will 
not be wondering and speculating about the wife of the defendant not testi- 
fying in this trial, the Court is indicating to you now that the wife has in- 
dicated that she did not desire to testify against her husband, which she 
had a perfect right to do under the law of the District of Columbia. 

So for that reason she is not a witness in this case and you should 

not gather any impression one way or the other from her refusal 
to testify as to the guilt or innocence of the defendant in this case. 

I simply am stating this to you now so you will not be discussing 
that in the jury room. When you come to the jury room you will be dis- 
cussing only the sworn testimony before you to determine whether the 
Government has proved its case beyond a reasonable doubt. 

You may proceed. 

* * * * 
COU RT'S CHARGE TO THE JURY 

THE COURT: Members of the jury: 

The introduction of the evidence has been completed. Counsel 
have made their final arguments to you, and it now becomes the Court's 
responsibility to submit to the jury the principles of law which are to guide 
you in the rendition of your verdict in this case. 

When a case is tried to a Court and jury as this case has been tried, 

counsel and the Court and the jury have different functions and re- 


sponsibilities to perform and neither should encroach upon the prerogative 
or responsibility of the other. Counsel have performed their duties for the 
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most part in this trial, except what they may have to say to the Court at 
the conclusion of the Court's charge. 

They have presented the evidence in behalf of their respective 
clients and they have made the objections they thought should be made at 
the trial. They have made their final arguments to you and it was proper 
for you to listen carefully and attentatively to those final arguments, as 
the Court observed that you did. | 

But you will bear in ‘mind, of course, final angumhents of counsel 
on one side or the other do not constitute evidence. If any statement has 
been made by either counsel or by the Court in its brief summation to you 
in this case that conflicts with your own recollection of the testimony, you 
should rely solely and exclusively upon your own remembrance of the 
facts in this case because you are the exclusive judges of the facts. 

Now the duty and responsibility of the Judge is to preside at the 
trial, to see that it is conducted in an orderly and dignified fashion, to rule 
upon objections as they are made, and at this stage of the proceeding to 


submit to you the principles of law to guide you in the rendition of 


your verdict. 

Now you must accept the law just as the Court gives it to you, 
members of the jury, regardless of any opinion you may have as to what 
the law is or what it ought to be. On the other hand, you are the exclusive 
judges of the facts and it would be improper, therefore, for the Court to 
tell you how to decide the case either directly or indirectly by innuendo 
or implication. You should not try to gather any impression as to how the 
Court feels this case should be decided from anything that has transpired 
during the trial, any ruling the Court has made, or from anything the Court 
states in its charge, because the Court is anxious to submit the case to 
you objectively without leaving such an impression in view of the fact that 
you people are the exclusive judges of the facts. | 

Now being the sole and exclusive judges of the facts, members of 
the jury, an important responsibility devolving upon you will be the deter- 
mination of the credibility of the witnesses. I needn't tell you there is a 
sharp conflict in the evidence in this case as to what happened on the morn- 
ing indicated in the indictment. 
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In determining credibility there are certain common sense rules 
that you will recognize as I suggest them to you, that many of you at least 

have often used in the everyday affairs of your lives to determine 
the difference between truth and untruth and truth and half-truth, to sepa- 
rate the wheat from the chaff, and you may use these rules, criteria, here 
in the discharge of your responsibility in determining where the truth is 
in this particular case. 

For example, you may take into consideration, members of the jury, 
so far as you are able to do so from the testimony before you, the manner, 
conduct and demeanor of each witness. When I use the pronoun "he", I 
mean "his" or "her." The faculty or lack of faculty to see and hear each 
of the things about which has been testified, the reasonableness or unrea- 
sonableness of.the story told. 

That is a pretty good test that is of assistance and help in deter- 
mining where the truth is in any particular situation. Any bias or prejudice 
shown by any witness which might influence his judgment or colored his 
testimony. All those other factors including interest in the outcome of the 
case which you as intelligent and experienced people take into considera- 
tion when you determine the difference between truth and non-truth or truth 
and half-truth. 

If any witness has in this trial testified wilfully falsely or corruptly 
with reference to any material fact concerning which the witness could not 

possibly have been mistaken, you are at liberty, if you deem it wise 
to do so, to entirely disregard the entire testimony of that witness or any 
part of the witnesses testimony except insofar as it has been corroborated 
by witnesses or facts and circumstances established by the sworn testimony 
in this case. 

Now you members of the jury are the fact-finding branch of this 
Court and in the performance of your duties you must not let sympathy, 
bias, passion or prejudice influence your judgment in any manner whatso- 


ever. You must reach the judgment on the facts adduced by evidence in open 
court and inferences reasonably deducible therefrom. You are not to specu- 


late, conjecture or guess. 
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The defendant in this case, Bobbie L. Mathis, has been on trial under 
what originally was a three-count indictment and as submitted to the jury 
it becomes a two-count indictment because as indicated before, the Court 
dismissed the first count and there remains only the second and third counts 
on which the defendant has been on trial here. | 

In the second count of the indictment as I previously indicated to 
you, it is charged that: 

"On or about November 18, 1960, within the District of Columbia, 


Bobbie L. Mathis made an assault on Wilmotine Shepherd witha 

dangerous weapon, that is a caustic solution.” | 

In the third count, on the same day, November 18, 1960, it is charged 
the defendant wilfully and maliciously maimed and disfigured Wilmotine 


Shepherd by throwing on her a caustic solution, which is the offense com- 


monly known as mayhem. 

To this indictment, the second and third counts, and to each and 
every element, essential element therein, the defendant has plead not guilty 
and thus puts at issue each and every issue of the said two counts of the in- 
dictment. | 

The fact that the defendant has been indicted, as I indicated to you 
on voir dire, and charged with a crime does not amount to evidence of guilt 
and is not to be taken as an indication of guilt because an indictment is 
merely the procedure and the machinery by which a eta is brought be- 
fore the Court and placed on trial. 

Moreover, it is a rule of law that every defendant in a criminal case 
is presumed to be innocent and this presumption of innocence relates to 
every essential element of the offense and attaches to him throughout the 
trial until overcome by legal evidence which establishes guilt beyond a rea- 
sonable doubt. ! 

It is the law that the burden of proof is upon the Government to prove 
the defendant guilty beyond a reasonable doubt. Unless the Government 

sustains this burden and proves beyond a reasonable doubt that the 
defendant has committed every element of the offense with which he is 
charges, the jury must find him not guilty. | 


Proof beyond a reasonable doubt does not mean proof beyond all 
doubt whatsoever. It means proof to a moral certainty and not necessarily 
proof to an absolute or a mathematical certainty. A reasonable doubt is 
not a vague, speculative or obscure doubt. Rather, it is such a doubt as 
would cause you to hesitate to act upon it in the graver and more important 
transactions of life. 

If after an impartial consideration of all the evidence you can say 


to yourselves that you are not satisfied of the defendant's guilt, then you 


have a reasonable doubt. Unless there is substantial evidence of facts 
which exclude every reasonable theory but that of guilty, the verdict must 
be not guilty. 

In other words, to find the defendant guilty any reasonable theory 
of innocence must be excluded by the facts. But on the other hand, if after 
such impartial consideration of all the evidence you can truthfully and can- 
didly say to yourselves that you have an abiding conviction of the defendant's 
guilt, such as you would be willing to act upon in the more weighty and im- 
portant matters pertaining to your own affairs, then you have no reasonable 
doubt. 

In other words, proof beyond a reasonable doubt , members of the 
jury, is such proof as will result in an abiding conviction of the defendant's 
guilt on your part; such a conviction as you would be willing to act upon in 
the more weighty and more important matters relating to your own affairs. 

Now as I indicated to you previously in describing the two counts of 
the indictment on which the defendant went on trial, the second and third 
counts, the charges are assault with a dangerous weapon and mayhem. 

In reference to the charge of assault with a dangerous weapon, as- 
sault is defined by law as an unlawful attempt or effort with force and vio- 
lence to do injury to the person of another coupled with the present ap- 
parent possibility of carrying out such an attempt. If such an assault is 
carried out with a dangerous weapon,then in that event the crime is called 
assault, with a dangerous weapon. A dangerous weapon is one likely to 
produce death or great bodily harm. 
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Now the other offense, the charge in the third count of the indict- 
ment, as I indicated when I explained the indictment to you, is commonly 
known as mayhem. The District of Columbia Code provides: Every per- 


son convicted of mayhem or maliciously disfiguring another shall be pun- 


ished as provided by law. 

Mayhem may be defined as wilfull“and malicious acts of a person 
which deprives another of an essential member of his body, such as an 
eye, a leg or an arm. | 

Now involved in this offense of mayhem, as you vill note, is this 
element of maliciousness. It is necessary for the Government to prove 
beyond a reasonable doubt that the defendant maliciously committed this 
act of disfigurement. What do we mean by maliciousness? Malice is de- 
fined as the intentional doing of a wrongful act without just cause or excuse 
with an intent to inflict injury or damage or under circumstances that the 
law will imply an evil intent. It is a condition of the mind showing a heart 
flatly bent on mischief and a mind bent on disregard of social duties. 

Malice characterizes all acts done were wrong or the wilful’ doing 
of injurious acts without a lawful excuse. Although it is not necessary for 
the Govem ment to prove beyond a reasonable doubt, in order to sustain 
this charge of mayhem, that the defendant specifically intended to cause a 
permanent damage to the eye of the complaining witness, it is necessary 
for the Government to prove beyond a reasonable doubt as an element of 
maliciousness, which is one of the elements of the crime of mayhem, that 
there was an intent on the part of the defendant to inflict an injury or dam- 

age under the circumstances. 

Very briefly , and without attempting to go into detail on the evidence 
because it has been a rather short trial and I am sure the evidence is fresh 
in your mind, and it has been discussed in detail by counsel on both sides, 
the Government asserts that in the early morning hours of November 18, 
1960, some argument ensued between the defendant, his sister-in-law, 
Mrs. Shepherd, and his wife at the home of the defendant and his wife, 53 
Todd Place, Northeast, in the District of Columbia, and that in the course 


of the argument the Government asserts that the defendant had his hands 
around his wife's throat. 

Mrs. Shepherd told him to quit and shortly thereafter it is the 
Government's position that the defendant threw a certain caustic solution 
into the face of Mrs. Shepherd severely burning her and causing either 
the permanent loss or serious impairment of the vision in the one eye. 

The Government asserts that the assault committed by the defend- 
ant upon Mrs. Shepherd was without provocation and that it was committed 
with a dangerous weapon, namely, the caustic solution. The Government 
also asserts that it was proved beyond a reasonable doubt that the defend- 
ant maliciously committed the offense of mayhem on Mrs. Shepherd by 

throwing'on her this caustic solution with the intent to commit in- 
jury upon her or disfigurement upon her. Thus the Government asserts 
it has proved beyond a reasonable doubt that the defendant is guilty of as- 
sault with a dangerous weapon under the second count in the indictment, 
and mayhem under the third count of the indictment. 

The defendant , on the other hand, denies he is guilty of either of 
the said offenses. Defendant asserts that when he was in the act of get- 
ting a radio out of a bedroom in his home, Mrs. Shepherd, his sister-in- 
law, had a jar with either jelly or petroleum in it and that she stated to 
the defendant that she was fixing something for him, and that a short time 
later, as defendant was having some difficulty with his wife, the sister-in- 
law, Mrs. Shepherd, appeared with a knife in one hand and the jar in the 
other hand; that the defendant in defending himself kicked the jar out of 
the hand of Mrs, Shepherd and whatever substance was in said jar, defend- 
ant asserts it splashed in the face of Mrs. Shepherd. 

Thus the defendant asserts that the Government has failed to prove 
beyond a reasonable doubt that what defendant did was not in self-defense 
or the result of an accident, and that the Government has failed to prove 
beyond a reasonable doubt, therefore, that the defendant is guilty of either 
of the offenses charged in the second and third counts of the indictment. 

Of course, if the Government has failed to prove beyond a reason- 
able doubt that what the defendant did was not in self-defense, or was not 
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the result of an accident, the defendant must be found not guilty. 

Now, as I indicated, it is the position of the defendant that what he 
did there on the 18th of November was either acting in self-defense or the 
result of an accident. It is necessary for me to explain what constitutes 
self-defense. | 

Of course, if the defendant acted in self-defense your verdict must 
be not guilty because the law recognizes every human being has a right to 
defend himself against death or against serious bodily harm. 

Self-defense is a law of necessity. Preservation is the first law of 
nature. But in order to justify the use of a dangerous weapon in self-de- 
fense it must appear that the defendant was so circumscribed or situated 
that he honestly believed and had reasonable grounds for such belief that 
he could not save himself from such serious bodily harm or death except 
by the use of a dangerous weapon. | 

Self-defense from a danger means self-defense from a present 
danger which might maim him or which would be permanent in character 
or which would produce death. In order to be justified in defending him- 
self by use of a dangerous weapon, it must appear that defendant had good 


reason to believe he was in imminent peril of his life or great bodily 
harm. 
Even in self-defense a person may not use greater force than is 


necessary to defend himself under the circumstances. He may resort to 
the use of a dangerous weapon if he is in imminent peril of his life or great 
bodily harm. The burden of proof is not on the defendant to prove self- 
defense. The burden of proof is on the Government throughout the trial to 
prove beyond a reasonable doubt all the essential elements of the two of- 
fenses in the second and third caunts in the indictment. | 

Now there has been evidence here, members of the jury, that de- 
fendant was on a prior occasion convicted of the offense of pettit larceny. 
The fact that defendant has a criminal record has no bearing on the ques- 
tion of guilt or innocence as to the charges on which he is being tried. 

The law, however, admits the criminal record of any person who 


takes the witness stand solely for the purpose of assisting the jury in 
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determining whether or not to believe the witness. Any fact that may tend 
to show that a witness may not be a truth-telling individual is admissible 
in respect to such witness whether the witness is a defendant or anyone else. 

Consequently , you may consider the defendant's criminal record 
not as bearing on the question of guilt or innocence because the defendant's 
guilt or innocence must be established by the evidence irrespective of what 
his past may be. But you may consider his criminal record merely for the 
purpose and as a help in determining whether he was a trustworthy witness 
when he took the stand and whether or not his testimony should be believed. 

Now therefore, members of the jury, you will consider the testimony 
in the light of the instructions that I have just given to you using the same 
practical approach, same ordinary common sense, the same intelligence 
you would employ in determining any other important matter that you have 
occasion to decide in the course of your everyday experiences. 

Upon reaching the jury room you will first select a foreman or fore- 
woman from among yourselves who will preside over your deliberations 
and speak for you in returning a verdict to this Court. Then you will pro- 
ceed to reach a verdict impartially , without sympathy, passion, prejudice 
or emotion of any kind one way or the other. 


A typewritten form of verdict has been prepared which will be sub- 


mitted to you. There are blank spaces for you to write in either the word 
"guilty" or the words "not guilty" opposite Count 2 and Count 3. 

In any event, after you have filled in the spaces of the verdict have 
it signed by your foreman or forewoman -- it will be foreman in this case, 
because the only lady is going to be excused, she is an alternate. Have the 
verdict signed by your foreman, dated, and returned to this Court. 

Anything you wish to say to the Court? 

MR. BLACKWELL: The Government is satisfied, Your Honor. 

(AT THE BENCE:) 

MR, MITCHELL: Two things, Your Honor. I think Your Honor 
charged them on self-defense but I don't think Your Honor's charge with 
respect to the accident under the factual circumstances was sufficient in 
my opinion. 
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On self-defense, if Your Honor please, I think self-defense charge 
should have been given in light of the facts urged by the defendant in his 
theory. His theory was he at no time had any wie weapon. 

THE COURT: All right. 

MR. MITCHELL: Otherwise, with respect to the accident. 

(IN OPEN COURT:) 

THE COURT: The alternate jurors are now on and may re- 
turn to the Juror's Lounge at this time. 

* * * 
VERDICT 

(Whereupon, at 3:30 o'clock p.m. the jury returned with verdict 
as follows:) 

THE DEPUTY CLERK: In the case of United States versus Bobbie 
L. Mathis. 

Will the Foreman please stand? 

Mr. Foreman, has the jury agreed upon a yeeciey? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: Will the jurors please stand? 

Members of the jury, your Foreman states that you find the defend- 
ant, Bobbie L. Mathis, guilty on Count 2, and guilty on Count 3, and that is 
your verdict so say you each and all? 

THE COURT: Do you wish the jury polled? 

MR, MITCHELL: No, sir. 

THE COURT: You may be seated a minute. 

Members of the jury: I want to apologize for the fact that you had 


to wait a while before you were brought in to return your verdict. It was 
necessary for me to bring my wife to the hospital for a little surgery she 
was to have. I was doing that this afternoon when I came back, and I dis- 


covered you had reached your verdict. That was the reason for the delay. 


You may be excused and return to the Jury Lounge. 
* * * * i o* 


[Filed March 14, 1961] 


JUDGMENT AND COMMITMENT 


On this 10th day of March, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Roy M. Ellis, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ASSAULT WITH A 
DANGEROUS WEAPON; MAYHEM as charged in counts 2 and 3 and the 
court having asked the defendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient cause to the contrary be- 
ing shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Two (2) years to Six (6) years on count 2; Two 
(2) years to Six (6) years on count 3, to run concurrently with the sentence 
imposed on count 2. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 


[Filed April 10, 1961] 

NOTICE OF APPEAL 
Name and address of appellant -- 200 - 19 - St., S.E. 

Wash, D.C. 
Name and address of appellant's attorney -- none. 
Offense -- Assault With Dangerous Weapon & Mayhem. 
Concise statement of judgment or order, giving date, and any sentence -- 
Imposed on February 2, 1961, of Two (2) Years to Six (6) Years. 


Name of institution where now confined, if not on bail -- District Jail, 
200 - 19 - St. S.E. 
Wash 3, D.C. 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


March 20, 1961 /s/ Bobbie Lee Mathis 
Date ppellant 


Attorney for Appell ant. 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,361 


BOBBIE L. MATHIS, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States 
Court of A 
Fn Of Appeals 


: For ¢, 
Fi District of iss 


NOV 28 1964 


yh Mirafe 925 15th Street, N.W. 
CLERK 


MARTIN E. GEREL 


Washington, D. C. 


Attorney for Appellant 
Appointed by this Court 


ROBERT 1. THIEL 


STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether, in a trial upon an indictment for 


assault with a dangerous weapon and mayhem, the Trial Court properly 


instructed the jury on these two counts. 


2. Whether the Trial Court erred in sustaining certain objections 
made by the prosecutor in the course of the trial. 


3. Whether the Court should direct an acquittal if the Government 
fails to prove that the accused, at the time of the alleged offense, had a 


dangerous weapon. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT ... 


I. The Trial Court Erred in Refusing to Allow Certain 
Cross-Examination by Appellant 


Il. The Trial Court Erred in Instructing the Jury . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,361 


BOBBIE L. MATHIS, | 


Appellant, 


Vv. 


UNITED STATES OF AMERICA, 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted for mayhem and two counts of assault with 
a dangerous weapon on December 19, 1960. A plea of not guilty was 
entered on December 23, 1960. Trial was held February 6 ‘and 7, 1961, 
resulting in a verdict of guilty on the count of mayhem and | one count of 
assault with a dangerous weapon. Judgment and Commitment was en- 
tered on March 14, 1961. Notice of appeal to this Court was filed 
April 10, 1961. i 
This Court has jurisdiction of the appeal by virtue of Title 28, 

Sec. 1291, U. S. Code. 


2 
STATEMENT OF THE CASE 


The appellant, Bobbie L. Mathis, was indicted on December 19, 
1960, on one count of mayhem and two counts of assault with a dangerous 
weapon alleged to have been committed on November 18, 1960 (J.A. 1). 
The first count of the indictment was dismissed by the Trial Court 
(JA 26). 


On November 17 or 18 the appellant was living with his wife, his 
son and his wife's sister, at 53 Todd Place, N.W., Washington, D. C. 
Mr. Mathis testified that at 12:30 or 1:00 o'clock on the evening of Novem- 
ber 17th he came home from work and went upstairs to his bedroom (J.A. 
28). He then went into his sister-in-law's bedroom to get a radio to take 
back to his room. (J.A. 28) While Mr. Mathis was in his sister-in-law's 
room there was an argument between him and his sister-in-law during 
which she was holding a petroleum or grease jar and cleaning it when 
she said "I'm fixing up something for you". (J.A. 29) Mr. Mathis then 
took the radio to his room but because of the static could not play it and 
so returned the radio to his sister-in-law's room. Returning to his own 
room Mr. Mathis then began to make a telephone call but because his wife 
picked up the downstairs receiver to listen in on his conversation Mr. 
Mathis hung up and went downstairs to question her about her eavesdrop- 
ping. At this point an argument ensued between Mr. Mathis and his wife 
during which she scratched him on the face and he slapped her. (J.A. 29) 
About that time Mr. Mathis' sister-in-law came downstairs and said 
Don't do that" (J.A. 29). Mr. Mathis turned around and saw his sister- 
in-law standing behind him with a knife in her left hand and a jar in her 
right hand. (J.A. 29) Following this the argument broke up and Mr. 


Mathis and his wife went to their bedroom where they began arguing again. 
During this argument Mr. Mathis' sister-in-law tried to get into his bed- 
room and while Mr. Mathis was struggling to keep her out his wife ran 

out of the bedroom, by the same door, slamming it behind her. Mr. Mathis 
then opened the door of the bedroom to go downstairs to get his street 
clothes but as he walked through the door he saw his sister-in-law standing 
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in the hallway with the jar in her left hand and a knife in the right hand 
(J.A. 30). The sister-in-law said, "If you come closer, I'll throw this 
on you.” At this point Mr. Mathis' sister-in-law threw her left hand 
back, (the hand containing the jar) and drew her right hand back (the 
hand containing the knife). (J.A. 30) Mr. Mathis kicked the jar out of 
her hand whereupon she started toward him, then caught her face and 
started screaming while Mr. Mathis backed into his room, put ona 
sweater and left the premises. (J.A. 30) | 


A few hours later Mr. Mathis was picked up by the Metropolitan 
Police and taken to Precinct No. 12 for questioning. ; 


STATEMENT OF POINTS 


1. The Trial Court erred in instructing the jury improperly as to 
Counts two and three of the indictment. 


2. TheTrial Court erred in sustaining certain objections made by 


the prosecutor in the course of the trial. 


3. The Trial Court erred in not acquiting the defendant for the 
reason that the Government failed to prove that the accused, at the time 
of the alleged offense, had in his possession a dangerous weapon. 


SUMMARY GF ARGUMENT 


This criminal action arose as a result of a family quarrel result- 
ing in injury to the defendant's sister-in-law, Mrs. Shepherd. During 
the course of the trial, defense counsel attempted to cross ~examine Mrs. 
Shepherd concerning certain scars on her face which were not a result 
of the altercation giving rise to this action. Since she was: the Govern- 


ment's primary witness and complainant, the defense had a right to show 
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her dangerous propensity and belligerent attitude. The Trial Court 
would not allow the cross-examination and thus, the appellant submits, 
deprived him of an opportunity to fully develop the defense of self-defense. 


The Trial Court ruled that an attempt by defense counsel to develop 
the conflicting testimony given by Mrs. Shepherd while cross-examining 
Officer Traynor was argumentative. The appellant submits this was addi- 
tional error by the Trial Court. The appellant should have had an oppor- 
tunity to bring before the jury the conflicting statements of Mrs. Shepherd 
taken from her by the investigating officers. 


The Government failed to prove the defendant had a dangerous 
weapon. The jar in question was never found and consequently never 
introduced. 


The Trial Court also erred in instructing the jury on the two counts 


of the indictment. The Government failed to prove permanent disfigure- 


ment and thus the mayhem count should have been dismissed. The instruc- 
tion concerning self-defense was erroneous and misleading since the im- 
pression was given that the defendant had a dangerous weapon but was 
using it to protect himself. At no time was there any evidence in de- 
fendant's case-in-chief to warrant the instruction given. Quite the con- 
trary, the appellant consistently maintained he had nothing in his hand but 
that he kicked a jar from Mrs. Shepherd's hand when she started to throw 
it at him. This action by Mrs. Shepherd was the cause of her injury. In 
order to protect himself, Mr. Mathis kicked the jar from her hand. 


ARGUMENT 
I. 


THE TRIAL COURT ERRED IN REFUSING TO ALLOW 
CERTAIN CROSS-EXAMINATION BY APPELLANT 


The Trial Court refused to allow the defendant to cross-examine 
Mrs. Shepherd concerning the scars on her face. This whole unfortunate 
situation resulted from fighting. Mrs. Shepherd was the key Government 
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witness and the alleged victim. Her very character was at issue. The 
jury had to make a decision whether to believe her or the defendant. 
They were entitled to get the complete picture. | 


The failure of the Trial Court to allow this line of cross-examina- 
tion was prejudicial to the appellant. Mr. Mathis testified that Mrs. 
Shepherd was the aggressor. He had a right to show that Mrs. Shepherd 
had been in fights before and this was part of her very make-up. 


On plea of self-defense, decedent's character and belligerency is 
admissible in corroboration of defendant's testimony that decedent was 
the aggressor. Evans v. U.S., C.A. 1960, 277 F. 2d 354, 107 U.S. App. 
D.C. 324. 


Mrs. Shepherd had given one statement to the police officers and 
later changed it. (J.A. 47) This indeed cast doubt on her veracity. 
Therefore the appellant should have been allowed to show just what kind 
of a person she was. 


Although a party may not cross-examine a witness on collateral 


matters in order to show he is generally unworthy of belief and may not 
introduce extrinsic evidence for that purpose, a party is not so limited 
in showing that the witness had a motive to falsify the testimony he has 
given. U.S. v. Lester, C.A.N.Y. 1957, 248 F.2d 329. | 


| 
The testimony excluded by the Trial Court was important to appel- 
lant's defense. Thus the decision of the Trial Court should be reversed. 


While attempting to question officer Traynor about the interroga- 
tion of Mrs. Shepherd, the Trial Court ruled that defense counsel was 
argumentative when he stated to the officer that Mrs. Shepherd said that 
at no time did he interview her. A man's reputation and possibly his 
whole future is at stake in a criminal proceeding. Any proper testimony 
or evidence which tends to prove his innocence should be admitted. The 
appellant does not submit this should be arbitrary. However, there was 
here a very serious conflict in the two statements given by Mrs. Shepherd 


to the police. One who is accusing another of a crime should not be 
allowed to alter these statements to fit the occasion. Since the state- 
ments were completely opposite, testimony that would tend to impeach 
Mrs. Shepherd should have been permitted. 


0. 
THE TRIAL COURT ERRED IN INSTRUCTING THE JURY 


The appellant was entitled to have the theory of his case as dis- 


closed by the evidence submitted to the jury under proper instructions. 


A failure to do so is reversible error. 

The appellant relied on the defenses of accident and self-defense. 
However, in the Trial Court's instruction to the jury, the Trial Judge 
improperly instructed the jury on the defense of self-defense. (J.A. 57) 
There was no testimony in appellant's case that he had a dangerous 
weapon. Mr. Mathis did testify that he kicked the jar out of Mrs. 
Shepherd's hand when she attempted to throw it at him. 


The instruction given could leave only the impression that the 
appellant had a dangerous weapon and was using it to protect himself. 
This was not a fact adduced from the testimony of appellant's case. He 
did act to protect himself but not in the manner indicated in the Court's 
instruction. A charge to a jury should not be misleading - Bollenbach 
v.. U. S., N.Y. 1946, 526 U.S. 607. 


A charge is erroneous if it ignores a defense claimed as to which 
there is evidence before the jury. 

Inconsistent instructions are fatal if they err wrongly against de- 
fendant. Finn v. U.S., C.A. Cal. 1955, 219 F.2d 894. 


When jury is given two instructions, one erroneous and prejudicial 
and the other correct, giving of such instructions is reversible error. 
Patterson v. U. S., C.A. Tex. 1950, 183 F.2d 687. 

In a criminal prosecution, instructions applicable to every issue 
of the case deducible from the testimony or supported by it to any extent 
should be given to the jury. 
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The prosecution did not prove Mr. Mathis had a dangerous weapon. 
The jar in question was never introduced. The inconsistencies in the 
Trial Record leave much doubt as to the guilt of the accused. The jury 
should not have been allowed to speculate on the evidence. It is well 


settled that the Government must prove beyond a reasonable doubt that 


the defendant is guilty of any of the offenses charged. 


The failure of the Government to prove the defendant had a dan- 
gerous weapon should have resulted in a dismissal of that count. The 
count of mayhem should also have been dismissed since the Government 
did not prove conclusively the loss of the use of Mrs. “Shepherd's eye. In 
fact the prognosis was guarded (J.A. 25), as stated by Dr. Kwitko. Thus 
the medical evidence was not sufficient to establish the offense of may- 
hem. As a matter of law the two counts of mayhem and assault with a 
dangerous weapon should not have been submitted to the jury. In addition 
the factual evidence did not support the verdict. 


The appellant strongly urges that the decision of the Trial Court 
be reversed. The case should not have gone to the jury. Once it did, 
proper instructions based on the evidence should have been given. It is 
the duty of the Trial Judge to impart to the jury this understanding of the 
theories of the parties upon which their contentions are presented and to 
instruct the jury distinctly and precisely upon the law of the case. Little 
v. United States, 73 F.2d 861, C.A. 10th Cir. 


The failure of the Government to prove its case and the error in 
instructing the jury lead but to the conclusion that the appellant was 
wrongfully convicted and the decision of the Trial Court should be 
reversed. 

Respectfully submitted, 


MARTIN E. GEREL 


925 15th Street, N. W.. 

Washington, D. C. | 
Attorney for Appellant 
appointed by this Court 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF CQLUMBIA CIRCUIT 


No. 16,361 


Bosse L. Maruts, aArrELLANT, 
1 


Vv. 


Unsirep States oF AMERICA, APPELLEE 
pecan renee 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


—— en ay 


DAVID C. ACHESON, 
United States Attorney. 
NATHAN J. PAULSON, 


JOEL D. BLACKWELL, 
DANIEL A. REZNECK, 


Assistant United States Attorneys. 


pore 6/1 po ocd 


No. 16,361 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Did the trial judge err im excluding a question by 
appellant’s counsel on cross-examination designed to in- 
dicate that the complaining witness had a propensity for 
fighting and another question, designed to impeach, which 
was argumentative in form? 

2. Did the trial judge correctly instruct the jury on 
appellant’s theory of self-defense? 

3. Was the evidence sufficient to support appellant’s con- 
viction for assault with a dangerous weapon and mayhem? 
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Counterstatement of the Case 
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I. The District Court Committed No Errors In Its Rulings 
On The Permissible Scope Of Appellant’s Cross-Examina- 
tion Of Government Witnesses 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on December 19, 1960 and charged 
with two counts of assault with a dangerous weapon and 
one of mayhem. The first count, that of assault on his 
wife, was dismissed at trial and is not in issue here. The 
second count charged that appellant assaulted his sister- 
in-law, Mrs. Wilmotine Shepherd, ‘‘with a dangerous 
weapon, that is a caustic solution’’, and the third charged 
that he ‘‘wilfully and maliciously maimed and disfigured’’ 
Mrs. Shepherd by throwing the solution on her, ‘‘strik- 
ing her in the right eye and causing injuries which impaired 
the vision of the right eye ....’’ (J.A. 1). He was con- 
victed on the second and third counts at a jury trial pre- 
sided over by Youngdahl, J., and received concurrent 
sentences of two to six years on each count (J.A. 60). 


(1) 
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Mrs. Shepherd sustained her injuries early in the morn- 
ing of November 18, 1960 at. the house where she was living 
with her sister, appellant’s wife. She testified that appel- 
lant, who had been living at this house ‘‘[p]art-time’’, came 
in shortly after midnight when she and her sister were in 
bed (J.A. 5). He asked to borrow Mrs. Shepherd’s radio 
from her room but soon put it back after it would not play. 
(J.A. 5-6.) Appellant then went to his room and made a 
telephone call. His wife told appellant not to call ‘‘his 
womens”’ on the phone, and an argument between them 
ensued. Appellant warned his wife ‘‘Don’t ever do that 
any more’’ and called her a name. Mrs. Shepherd heard 
her sister screaming from downstairs and rushed down to 
find appellant with his hand around her sister’s throat 
and his foot in her stomach. Mrs. Shepherd pleaded with 
appellant to leave her sister alone, grabbed him, and told 
her sister to go upstairs. As the sister headed up the 
steps, appellant pulled out a razor and said ‘‘I7Il kill all 
you so and so’s.’? Mrs. Shepherd and her sister then 
went up to their respective rooms. Appellant followed his 
wife up the stairs, closed the bedroom door and began 
fighting with his wife again (J.A. 6). Mrs. Shepherd 
asked him to open the door but he refused. She and her 
nephew forced the door and managed to get it opened. 
Mrs. Shepherd then led her sister to her own room. By the 
time they got there appellant had emerged from the other 
room with a jar. He cursed and threw the contents of 
the jar. Mrs. Shepherd was struck in the face by the so- 
lution and cried out: ‘‘Oh, Bobbie done put my eye out.’’ 
Her sister assisted her while appellant jumped out of the 
upstairs window and escaped (J.A. 7). Mrs. Shepherd 
was taken to Washington Hospital Center in an ambulance, 
given emergency treatment that night and subsequently 
admitted for six days. She said that she had no vision 
in the eye and had been unable to see out of it since the 
events of November 18 (J.A. 7-8). Dr. Marvin Kwitko, 
eye resident at the Washington Hospital Center, testified 
that he had examined and treated her when she was brought 
to the hospital that morning. : He'said that all parts of her 
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right eye had suffered severe burns and that he believed 
her condition was due to a strong caustic solution (J.A. 
24-25). The doctor said that there was no question but 
that her vision would be affected and that he doubted she 
would regain full sight of her eye (J.A. 25-26; Tr. 74-75). 

Appellant, upon being apprehended, had acknowledged 
to Officer Traynor, one of the arresting officers, that he 
had been in an argument with his wife and sister-in-law. 
He told the officer that his wife had gotten ‘‘lye’’, that 
he had kicked it out of his wife’s hands, and that it went 
into Mrs. Shepherd’s face. He admitted leaping from the 
second story window to leave the premises (J.A.18). Offi- 
cer Traynor also testified that when appellant saw the 
scout car approach, he turned and ran, halting only at the 
command of the officer (J.A. 45-46). 

Appellant took the stand in his own defense. He testi- 
fied that he had had ‘‘a little argument’’ with Mrs. Shep- 
herd while getting the radio in her room. He said that 
he then saw Mrs. Shepherd cleaning a jar and that she 
said: ‘‘I’m fixing up something for you.’’ He admitted 
making the telephone call, having an argument with his 
wife over the call, and slapping her. He said that Mrs. 
Shepherd then came downstairs with a knife in one hand 
and a jar in the other (J.A. 29). All three went upstairs 
where he and his wife proceeded to her bedroom. There 
he told her he would not let her out of the house. He tried 
to keep Mrs. Shepherd out of the room when she told him 
to. let her sister out. When he came out of the bedroom, 
he said, Mrs. Shepherd was sitting in the doorway of her 
room, with a knife in her right hand and a jar in the left, 
and told him if he came closer, she would ‘‘throw this on’’ 
him. He testified that she drew both hands back, at which 
he kicked the jar out of her hand. She then caught her 
face and started screaming. He admitted leaving from 
the second story after he heard his wife say she was going 
to call the police (J.A. 30). 

On cross-examination appellant said he had never had an 
argument: with Mrs. Shepherd and with reference to the 
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incident in her room over the radio: ‘‘It wasn’t an argu- 
ment. We were just discussing about the lights being out.”’ 
(J.A. 33-34.) 

STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 502, provides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 


Title 22, District of Columbia Code, Section 506, provides : 


Every person convicted of mayhem or of maliciously 
disfiguring another shall be imprisoned for not more 
than ten years. 


SUMMARY OF ARGUMENT 


The trial court committed no abuse of discretion in ex- 
cluding two questions asked by appellant’s counsel on cross- 
examination. One question would have involved the trial 
in an inquiry into collateral matters, without any showing 
of the necessity for such an inquiry. The other was argu- 
mentative in form and was more appropriate to closing 
argument to the jury than to interrogation of a witness. 

The trial judge correctly instructed the jury as to appel- 
lant’s claim of self-defense. It set forth in detail his ver- 
sion of the facts. Its charge on the applicable law, in the 
light of the factual issues in the case, could not have been 
misleading. 

The evidence in the case was sufficient to support con- 
victions on both counts. 


ARGUMENT . 
I 


The District Court Committed No Errors in Its Rulings on the 
Permissible Scope of Appellant’s Cross-examination of Gov- 
ernment Witnesses. 

Appellant contends that the trial judge erred in sustain- 
ing the Government’s objection during cross-examination of 
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Mrs. Shepherd to a question asked by appellant’s counsel 
concerning scars on her face... The colloquy in issue was 
as follows: 


Q. [By Mr. Mitchell] Do you have any other scars on 
your face? A. Yes, I have scars on my face, but it 
wasn’t from the lye. 

Q. Did you get those scars by fighting? 


The Prosecution: I object, if Your Honor please. 
The Court: Sustained. 

Mr. Mitchell: I don’t have anything further.’ (Tr. 
52). 


This colloquy came after an extensive and probing cross- 
examination of Mrs. Shepherd, covering over a dozen pages 
in the transcript of the trial. During that cross-examina- 
tion, appellant’s experienced trial counsel questioned Mrs. 
Shepherd on every detail of her direct examination and 
was given every opportunity to shake her testimony. The 
question set out above was asked at the end of counsel’s 


cross-examination. When the objection was sustained, 
counsel made no argument as to why he should be allowed 
to ask it. He made no statement of what he was attempt- 
ing to show by the question. He made no offer of proof, 
either then or later, that Mrs. Shepherd had a propensity 
for fighting or that her character was belligerent. He 
simply dropped the whole matter with the words: ‘‘I don’t 
have anything further.’’ It is apparent that the question 
was simply a tactical excursion into an extraneous matter. 
It was asked not in the belief that the answer would aid 
appellant but in the hope that the question itself might 
implant in the jurors’ minds the thought that Mrs. Shepherd 
had been the aggressor. As such, it was properly excluded 
by the trial judge, whose discretion ought to be upheld 
in the absence of showing of clear error. ‘‘ While cross- 
examination is a matter of right .. . its extent can and 
must be reasonably controlled by the court in the interest 
of a fair and orderly trial. ‘In respect of such things as 
needless protraction, conduct of an examination in a manner 
unfair to'a witness, undue inquiry into collateral matters 
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totest credibility, and the like, cross-examination ‘is prop- 
erly within the diseretion of the trial judge, and -there 
ean be no reversal except for abuse.’ ’’ Wright v. United 
States, 87 U.S. App. D.C. 67, 68, 183 F. 2d 821, 822 (1950) 
(quoting from Lindsey v. United States, 77 U.S. App. 
D.C. 1, 2, 133 F. 2d 368, 369 (1942)). Cf. United States 
v. Lawinski, 195 F. 2d 1, 3-4, 7-8 (7th Cir. 1952). 

The situation in this case was completely different from 
that in Evans v. United States, 107 U.S. App. D.C. 324, 
977 F. 2d 354 (1960), relied on by appellant. That case 
involved a conviction for second-degree murder, in which 
the defendant testified that she killed to protect herself 
from a sexual assault by the decedent. The Government 
advanced no motive for the killing and none appeared 
from the other known facts in the case. The defendant 
and the decedent were total strangers and the decedent’s 
money was left undisturbed on his person. There was 
strong independent evidence that the decedent was drank 
at the time of the killing. The defendant offered the 
decedent’s wife as a witness to prove that the decedent 
was a drinker and acted belligerently when drunk. The 
exclusion of this testimony was held reversible error. 
This Court made it explicit that its decision rested on 
the peculiar facts of this case as it had developed at the 
trial. It said: ‘‘We think that, in the circumstances of 
this case, almost any evidence showing what kind of man 
decedent was would be highly relevant in helping the Jury 
to determine whether appellant’s story of a sexual assault 
was. truthful, and would therefore serve the interests of 
justice.’ 107 U.S. App. D.C. at 326, 277 F. 2d at 356 
(emphasis added). In that case, unlike this one, there 
was-an actual proffer of testimony by the defense as to 
the decedent’s character. The defense was not merely fish- 
ing for support for its case and hoping to influence the 
jury in the process, whether or not it received any. In 
that case, unlike this one, the desirability of hearing the 
proffered testimony was clear because even on a view of 
the evidence most favorable to the prosecution, serious 
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questions remained.in the case. . Motive. was still wholly 
lacking. .Allowance of cross-examination on an issue such 
as the general character of a witness necessarily requires 
a weighing of the relevance and importance of what may 
be shown thereby. against the dangers of prejudice and 
distraction of the jury attendant upon an inquiry into 
other events at other times. In Evans the balance tilted 
one way. In this case the trial judge correctly held that 
it fell the other. 

The Court’s other ruling during cross-examination to 
which appellant objects was also clearly correct. During 
the cross-examination of Officer Traynor, appellant’s coun- 
sel attempted to establish that the officer had interviewed 
Mrs. Shepherd immediately after the events in question, 
although she had said on cross-examination that she did 
not recall giving a ‘‘statement’’ to the police. He also 
sought to show that there were inconsistencies between the 
interviews and her direct testimony. (J.A. 18-23; 14-15.) 
As in his cross-examination of Mrs. Shepherd, counsel was 
allowed the fullest scope to question the officer on these 
interviews; the cross-examination on the matter runs for 
over six pages in the transcript. At the end of this exami- 
nation appellant’s counsel said: 


Q. Now, I will ask you this, sir: If I were to tell you 
that Mrs. Shepherd says that at no time did you inter- 
view her about this case, would that be correct? 


The Court merely said: ‘‘That is argumentative, coun- 
sel.’ (J.A. 23.) Counsel made no objection to the ruling 
and no effort to pursue the matter further. The question 
was obviously argumentative in form. Counsel was not 
asking the officer anything. He was telling him some- 
thing—in fact he used that very word—in order better to 
impress on the jury the point he was attempting to make 
about the alleged error in Mrs. Shepherd’s testimony. If 
there was a point to make, counsel’s long questioning of the 
officer had already elicited it. The fact that counsel had 
been given ample. opportunity to develop it is demon- 
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strated by his lengthy closing argument to the jury on it 
(Tr. 147-151). The trial judge accurately discerned that 
this so-called ‘‘question’’ would have been better reserved 
for that argument. 


1 The record reveals that there was actually no valid point to be 
made because there was no inconsistency between the testimony of 
Mrs. Shepherd and the officer as to whether she had been interviewed 
by the police after her injuries. Mrs. Shepherd never denied talking 
to Officer Traynor at this time. In response to the initial question 
on the matter by appellant’s counsel, “When was it that you first 
saw and talked to the police officers about this matter, Mrs. 
Shepherd?”, she replied: “Right after he got to the house.” In 
response to next questions, Mrs. Shepherd said: “I know they 
questioned me on the way to the hospital” and “I talked to Officer 
Traynor;” (J.A. 14). Any confusion stemming from Mrs. Shepherd’s 
subsequent denial that she had given a “statement” to the police 
after her injury is readily explainable. Mrs. Shepherd obviously 
understood “statement” to mean a continuous and systematic nar- 
rative account, and since she had become hysterical after the attack, 
she did not believe that she had given any such statement. Her 
testimony at several points makes this clear. For example: 


Q. Is he [Officer Traynor] the one to whom you first gave 
your statement? 

‘A. He’s the one that was talking to me the night that I—when 
it happened I was in shock and they didn’t question me right 
then.” (J.A. 14). 

Q. ... So that I might understand and so that the Court might 
understand, at no time have you given a statement or an 
account to the police officers of what occurred on that.night? 
A. If I did, I don’t remember. He questioned Joanne [her 
sister]. I was in shock.” (J.A. 16). 


The officers corroborated this description of her emotional condi- 
tion immediately after the injury and testified that while they had 
talked with her, she had not given a formal signed statement. See 
J.A. 17, 18-19, 21, 22, 40. The “statements” to which appellant 
refers in his brief (p. 5 and J.A. 47) are of course the police reports 
made by the officers for later use by the Department and the US. 
Attorney’s Office. The fact that Officer Traynor was able to write up 
a report on the basis of his conversation with Mrs. Shepherd im- 
mediately after the attack in no way suggests that she was not 
telling the truth according to her understanding of the question 
when she said she had not given the police a “statement.” 
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> The District Court Did Not Err in Instructing the Jury 


Appellant argues that the trial judge improperly in- 
structed the jurors by leaving them with the impression 
that appellant had a dangerous weapon in his possession 
whereas the defense theory was that Mrs. Shepherd had 
the weapon and was injured during appellant’s effort to 
protect himself from her. A reading of the charge in its 
entirety discloses that the jury could not have been misled 
in this fashion. The trial judge did not ignore appellant’s 
theory of defense but set it forth in extenso, in the follow- 
ing language: 

“‘The defendant, on the other hand, denies he is 
guilty of either of the said offenses. Defendant as- 
serts that when he was ir the act of getting a radio out 
of a bedroom in his home, Mrs. Shepherd, his sister-in- 
law, had a jar with either jelly or petroleum in it and 
that she stated to the defendant that she was fixing 
something for him, and that a short time later, as 
defendant was having some difficulty with his wife, 
his sister-in-law, Mrs. Shepherd, appeared with a knife 
in one hand and the jar in the other hand; that the de- 
fendant in defending himself kicked the jar out of the 
hand of Mrs. Shepherd and whatever substance was 
in said jar, defendant asserts it splashed in the face 
‘of Mrs. Shepherd. 

Thus the defendant asserts that the Government has 
failed to prove beyond a reasonable doubt that what 
defendant did was not in self-defense or the result of 

- an accident, and that the Government has failed to 

prove beyond a reasonable doubt, therefore, that the 
defendant is guilty of either of the offenses charged 
in the second and third counts of the indictment. 

Of course, if the Government has failed to prove 
beyond a reasonable doubt that what the defendant did 
was not in self-defense, or was not the result of an 
accident, the defendant must be found not guilty.’’ 
(J.A. 56-57). 
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claim of self defense did the Court state that appellant had 
a dangerous weapon in his possession. It spoke through- 
out of the ‘‘use of a dangerous weapon.’’. (J.A. 57.) .In 
view of the Court’s elaboration of appellant’s version of 
the facts, the jury could hardly have assumed either. that 
appellant was conceding that he had ‘possession of. such 
a weapon or that the trial judge believed that he had. It 
was clear from the beginning of the trial that the crucial 
factual issue in the case was just this question of who had 
possession of the jar containing the caustic solution. Ap- 
pellant evidently has no quarrel with the Court’s state- 
ment of the law generally applicable to a claim of self- 
defense, only with that statement’s relation to, and pos- 
sible effect on, his particular claim. But it is unthinkable 
that the jury would have construed this generalized state- 
ment as settling the specific factual issue the trial judge 
had set forth so carefully and explicitly a few moments 
before. It is more plausible to assume that the jurors 
interpreted the Court’s statement of the law in the light 
of the factual contentions of the parties. It is apparent 
that if the jury had believed appellant’s testimony that 
Mrs. Shepherd was advancing on him with a knife and a 
jar of lye, it would have found that he acted reasonably 
in kicking out to stop her and would have acquitted him. 
Since it-eonvicted him instead, it unquestionably rejected 
his: version and accepted Mrs. Shepherd’s testimony that 
appellant had possession of the jar from the start and was 
the aggressor throughout.” : 


2 In addition to Mrs. Shepherd’s testimony as to how she sustained 
the injury, the jury had before it appellant’s admissions that an 
argument with his wife occurred in the manner described by Mrs. 
Shepherd; that he did strike his wife; that he had never argued 
with Mrs. Shepherd before that night and was not arguing with 
her at the time he alleged that she said: “I’m fixing up something 
for you;” that he did attempt to keep her out of his wife’s room in 
the manner she described; that he also fled the premises in the 
manner she. described. Further, the jury heard Officer Traynor’s 
testimony that. appellant had told him a story of self-defense. in 
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The Evidence Was Sufficient to Support the Verdict on Both 
Counts 


Appellant seems to contend that the evidence on the 
count of assault with a dangerous weapon was insufficient 
because the Government did not prove he had a dangerous 

. weapon and that the evidence on the mayhem count was 
insufficient because the Government did not prove con- 
elusively the loss of use of Mrs. Shepherd’s eye. Uphold- 
ing the conviction on either count will support the sentence 
in this case, Hirabayashi v. United States, 320 U.S. 81 
(1943) ; Young v. United States, 94 U.S. App. D.C. 54, 212 
F. 2d 236 (1954), cert. denied, 347 U.S. 1015. Conviction 
on both counts, however, is fully supported by the evidence. 

With respect to the assault charge, appellant complains 
that the Government never introduced the jar in question 
and that the record leaves grave doubt as to his possession 
of a weapon. Of course the count did not charge assault 
with the jar but with ‘‘a dangerous weapon, that is a 
caustic solution.’? The doctor confirmed that the injuries 
had been inflicted by a strong caustic solution and there 
was considerable testimony that the solution was lye. 
There is no doubt that such a solution is a dangerous 
weapon in the meaning of the statute, if it is used as one. 
Tatum v. United States, 71 U.S. App. D.C. 393, 110 F. 2d 
555 (1940). There was ample testimony that appellant 
wielded the jar containing the solution and threw it into 
Mrs. Shepherd’s face. And see n. 2, supra. A jury ques- 
tion of appellant’s guilt thus was plainly presented. 

Similarly, there was strong evidence in the record from 
which the jury could conclude that Mrs: Shepherd’s vision 
was permanently impaired. She herself testified that she 


which it was the wife, not Mrs. Shepherd, who wielded the jar. 
Moreover, the officer said that appellant had attempted to escape 
apprehension by the police. There was also the inherent im- 
probability of appellant’s kicking a jar held in Mrs. Shepherd’s 
left hand, which he said was thrown back, in such a fashion as to 
splash the contents into her right eye. 
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had had no sight in the eye since the night of the injury 
and the doctor said that he had no doubt that her vision 
would be affected. When appellant’s counsel suggested 
that recovery of sight was a possibility, the doctor re- 
sponded: ‘Well, all things are possible. I just don’t 
think she will.’ (Tr. 75.) The District Court could not 
have concluded as a matter of law that the evidence was 
insufficient to establish this element of the offense of 
mayhem. No other question is raised as to the mayhem 
count. The elements of willfulness and malice were es- 
tablished, and mayhem is not a crime requiring specific 
intent to deprive the victim of the use of the particular 
organ. Brown v. United States, 84 U.S. App. D.C. 222, 
171 F. 2d 832 (1948). 


CONCLUSION 


Wherefore, it is respectfully submitted that the Judgment 
of the District Court be affirmed. 


Davin C. AcHESON, 
United States Attorney. 


Naran J. Pavison, 

Jozt D. BuackwELL, 

Dante, A. REZNECEK, 
Assistant United States Attorneys. © 
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